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PREFACE 


Tue authors of this volume have set themselves the 
task of stating the basic principles of the law in a 
form in which they may be readily comprehended by 
one unfamiliar with the technical language of the 
legal craft. The task which they set themselves was 
not an impossible one. Had it proven impossible it 
would have demonstrated that the maxim of the law, 
“Everyone is presumed to know the law,” or more 
accurately, “Ignorance of the law excuses no man,” 
had no foundation on which to rest. 

If it is true that business men need to understand 
the basic principles of the law, the proposition that 
general knowledge of the underlying principles and 
processes of business should form part of the equip- 
ment of those who aspire to a part in shaping and 
administering the law is equally true. It has, how- 
ever, been slow to gain general acceptance. It was, 
and in, large measure still is, the accepted theory 
that a program made up exclusively of “cultural” 
subjects, affords the most effective foundations for 
the study of the law with a view to its practice as a 
profession. In such a program the underlying prin- 
ciples and processes of business, of course, find no 
place. Signs, however, are not wanting of a growing 
realization of the fact that because so large a part of 
the law is made up of principles relating to business 

Vv 


ey PREFACE 


transactions, general knowledge of the essential 
principles and’ processes of business should form part 
of the armory of the lawyer. 

If, on the one hand, general knowledge of business 
comes to be a requirement in the preliminary training 
of the lawyer, and if, on the other hand, general 
knowledge of the broad principles of law comes 
to be recognized as an essential part of the equip- 
ment of the business man, a common meeting 
ground for the two will exist. On this common 
meeting ground the interrelated and interdependent 
problems of business and law may most advanta- 
geously be worked out. 

On it, too, the causes of the increasing dissatis- 
faction of business mer with the law as it relates to 
business, and with its administration, may be un- 
covered and subjected to calm analysis in the light of 
the requirements of business, and the essential char- 
acteristics and requirements of rules of law. 

Out of such a process of joint uncovering and 
analysis, which simply involves a return to the prac- 
tices of an earlier day, ‘a body of law relating to 
business may be expected to be developed in which 
inconsistency with business practices, which are the 
results of protracted experience, may be reduced to 
a minimum. 

To that end this volume is a modest contribution 
and to its furtherance the series of which this volume 
is a part, serves. . 

Frank H. Sommer. 
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COMMERCIAL LAW 


CHAPTER I 
SOURCES AND CLASSIFICATIONS OF LAW 


1. Introductory.—The proposition that a general 
knowledge of the basic principles of the law should 
form part of the equipment of business executives, 
and of those looking forward to executive positions, 
has been stated so often that it has become trite. It 
has not, however, come to be so commonly acted upon 
as to make its repetition unnecessary. The basis 
upon which the proposition rests is obvious; it is these - 
principles that determine the rights and obligations 
which result from business transactions. Without 
general knowledge of them, a man entering upon 
business negotiations is in much the position of the 
navigator adrift upon the high seas ‘without compass 
or chart. 

2. Nature of law—Not even Robinson Crusoe 
living alone upon his unknown island possessed entire 
freedom. He could take what he found and was 
under obligation to no man, government or potentate. 
Yet there were restrictions upon his conduct. Nature 
permitted him to live only upon condition that he con- 
form to her laws of life. When the man Friday ap- 
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peared Crusoe could enjoy his companionship only 
at the price of sharing with him the products of the 
island. If other humans had joined them the ad- 
dition of each one to the community would have still 
further restricted the liberty of the first comers. 
Concessions would have to be made to enable the new 
comers to gather and keep for use necessary food 
and shelter. The other members of the group would 
have to concede to one who caught a fish or built a 
hut the privilege of keeping and using it. The idea 
of individual ownership, the idea of property, would 
necessarily come into existence by the common con- 
sent of the community. Inevitably, other customs 
would grow up by common consent for they would 
be found necessary to the continued life of the com- 
munity. If there was only one spring of fresh water 
it would be necessary to allow each individual to use 
the water. And it would be necessary to the con- 
tinued existence of the group that no member should 
be permitted to monopolize the water of the spring 
or defile it. It would be so vital to the welfare of 
the community to preserve the purity of the water 
and freedom of access to the spring that death would 
be regarded as proper punishment for one who de- 
filed or monopolized it. The common will of the 
community thus expressed would then become the 
law of the island. Increasing population would 
necessitate more and more complex restrictions 
upon the liberty of the individuals in order to enable 
them all to live together in peace. It is obvious 
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therefore that in human relationships law is in the 
nature of a restriction upon the liberty of the in- 
_ dividual imposed by the will of the whole community 
or of a particular group in the community sufficiently 
_ humerous or aggressive or powerful to enable them 
to impose their will upon the others: Its nature re- 
mains the same when the community expands into 
cities, states and nations. The law is still the ex- 
pressed will of the strongest elements of the popu- 
lation limiting the freedom and subordinating the 
privileges of the individual in the supposed interest 
of the whole. 

3. Law and justice-—Law, in the sense here con- 
sidered, consists of the aggregate of the rules recog- 
nized, applied and enforced by courts of justice. 

It has for its subject matter the legal rights and 
duties of men, which legal rights and duties it defines 
- and delimits. 

Its object is to establish justice. 

Justice has been declared to be “the set and con- 
stant purpose to give to every man his due,” and the 
precepts of the law, have been asserted to be these :— 
“To live honorably, to injure no one, and to give to 
every man his due.” 

Legal and moral justice are not one, though legal 
justice attempts to realize moral justice. Many 
matters within the realm of moral justice are left 
untouched by legal justice because of the conviction 
that interference thru the law would be productive 
of more harm than good. 
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An illustration may be found in the fact that while 
the law has defined the relation of landlord and 
tenant, it has not, until recently, attempted to hold 
the landlord to exacting no more by way of rent than 
he morally ought to exact. However, when not long 
since in the shortage of housing facilities it became 
a matter of general public conviction that more good 
than harm would result from interference, the field 
of the law was extended by the enactment of statutes 
in New York and elsewhere limiting the landlord’s 
power of exaction. 

4. Classifications of law—For convenience we 
classify the law: with reference to the mode of ea- 
pression, into written and unwritten law, including 
constitutions, statutes, ordinances, charters, procla- 
mations, treaties, on the one side, and common law 
and equity, on the other; with reference to the swbject 
matter, into public law, private law, international 
law, constitutional law, municipal law, criminal law, 
civil law, admiralty law, corporation law, commercial 
law, and soon. Before we proceed with our discus- 
sion of those parts of the law which most directly 
affect the business man it will be well .to notice 
very briefly a few of the .matters involved in this 
classification. 

5. The common law.—The common law is the 
system of law which developed in England thru 
the decisions rendered in the courts. These decisions 
declared general rules and applied them in determin- 
ing the controversies before the courts. These general 
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_ rules so applied, rested in the beginning upon customs 
prevailing in the community; they crystallized such 
customs and gave them legal force. The decisions 
formulating and applying these general rules, began 
at an early date to be recorded and preserved in 
“reports.” It became the practice of the judges to 
turn to these reports to determine whether a problem 
newly presented to them had been previously con- 
sidered. Out of this practice grew the rule that a 
decision in an earlier case should, in general. govern 
and control, when applicable, the determination to 
be made in a later case. 

The common law, therefore, finds its source (a) in 
prevailing community customs and (b) in precedents. 

6. Equity, its origin—tIn the time of Edward I, 
the common law in its development failed to meet 
the needs occasioned by social and economic changes. 
| This failure was due to the conservatism of the 
judges of the King’s courts administering the com- 
mon law and to the limiting effect of the procedure 
thru which their jurisdiction to afford relief in 
a given case was acquired and governed. A practice 
then arose of appealing directly by petition to the 
King for relief, where the common law afforded no 
remedy, or a remedy regarded inadequate. ‘This 
practice was the result of the theory that the King 
was the “Fountain of All Justice.” The King con- 
sidered the petitions so addressed to him and when 
in his judgment relief was demanded, granted it as 
a matter “of Grace.” In the course of time the King 
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in specific instances delegated the power of consider- 
ing and acting upon such petitions to his Chancellor, 
until finally Edward III by a general writ vested the 
power in the Chancellor. In this manner the Court 
of Chancery exercising its jurisdiction upon prin- 
ciples of “Equity and good conscience”’ originated. 

Equity, therefore, grew out of the need of provid- 
ing legal relief where the common law as developed 
and administered by the King’s courts, either afforded 
no relief or relief that was inadequate or incomplete. 

7. Development of equity—During the formative 
period of equity the Chancellor determined each new 
case coming before him according to what his sense 
of “natural justice” and “good conscience” required. 
Equity consequently came to consist of “such prin- 
ciples of received [accepted] morality as were appli- 
cable to legal questions and commended themselves” 
to the Chancellor. 

The judgment of the Chancellor, however, was in- 
fluenced by the principles of the Roman and Canon 
law with which as an ecclesiast he was acquainted. 

In the passing years thru the giving effect in later 
cases to the precedents established in earlier cases. 
equity developed into a body of rules limiting the 
jurisdiction of the Court of Chancery substantially 
as effectually as the rules of the common law limited 
the jurisdiction of the King’s courts of common law. 

Many of these rules have found expression in 
maxims, as for instance, “Equity suffers not a right 
to be without a remedy,” “He that will have equity 


SOURCES OF LAW mes 


done him, must do it to the same person”; “He that 

hath committed Iniquity, shall not have Equity”; 
“Equity relieves against Accidents”; “Equity suffers 
_ not advantage to be taken of a penalty or forfeiture, 
where compensation can be made”; ‘Equity pre- 
vents mischief”; “Equity prevents multiplicity 
of suits’; “Where Equity is equal, the Law must 
prevail.” 

8. Illustrations, specific performance.—How equity 
complements and supplements law may be shown by 
example. 

If a merchant contracts to sell 1000 pair of shoes 
to you for $5000, and you tender him the price, but 
he refuses to perform his promise and deliver the 
shoes to you, what remedy is available to you? At 
law you may sue him for damages for breach of the 
contract and recover judgment for a sum represent- 
_ ing the difference between the price you promised to 
pay and the amount you would be obliged to pay in 
purchasing like shoes in the open market. No other 
form of remedy could be afforded you thru the law 
as distinguished from equity—the law here is con- 
fined to awarding damages. 

Equity is not so limited in the manner of relief af- 
forded. If the case were appropriate for granting 
such relief, equity might decree that the merchant 
specifically perform his promise and deliver the shoes 
to you. Under the facts assumed, however, equity 
would not afford such relief, since the remedy at law, 
thru the award of damages would be regarded as 


8 COMMERCIAL LAW 


adequate, because the purchase price and damages 
awarded would enable you to effect a purchase in the 
open market and thereby put yourself substantially 
in the position which would have been yours if the 
merchant had fulfilled his promise. 

If, however, the contract was one to sell to you 
personal property not readily obtainable in the open 
market, or personal property having unique qualities, 
as shares of capital stock of a corporation making up 
the controlling interest, or a painting by a noted 
artist, the situation would be different. 

In these cases the remedy afforded at law thru 
an award of damages would not be regarded as 
adequate, and you might proceed in equity to secure 
a decree requiring the delivery to you of the shares 
or painting. 

9. Injunction—Again, assume that you purchase 
a business as a going concern and the seller promises 
that he will not engage in the same business there- 
after within the territory over which the good-will of 
the business extends, and that the seller in breach of 
his promise is preparing to re-enter the business, 
what course is open to you? 

At law, you must await the seller’s actual re- 
engagement in the business. Until then he has not 
violated the contract, and without such violation no 
right to sue at law exists. On such violation you 
may sue him at law for damages. 

It requires no argument to carry conviction that 
the remedy so granted is not adequate; the essential 
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purpose contemplated when you took the promise 
‘was to prevent competition. Equity here meets the 
inadequacy of the remedy at law by enjoining the 
seller from re-entering the business and commanding 
him to refrain from a breach of his promise. 

If thru fraudulent representations made to you by 
another you deliver him your promissory note payable 
to his order, the law simply affords you an opportu- 
nity to defend a suit that may be brought against 
you on the note. If such suit is brought by the one 
to whom you delivered the note, you may defeat it by 
setting up his fraud in defense. If, however, before 
the due-day of the note he has transferred the title 
and possession of the note to another, for value and 
that other had no notice of the fraud, and suit is 
brought against you by such holder, the fraud per- 
_petrated upon you by the payee of the note will not 
avail you as a defense, for the one bringing the suit 
is the so called “purchaser for value without notice.” 
Here again it is apparent that the remedy afforded 
by the law is inadequate. 

In equity, when you discover the fraud you may 
sue to enjoin the negotiation and transfer of the note 
by the payee to another and to require the surrender 
of the note; the relief that is afforded here thru equity 
is preventive. 

Illustrations might be multiplied. 

In the case of trustees, administrators and other 
fiduciaries who fail in the discharge of their duties, 
equity affords a remedy by requiring complete ac- 
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counting, so too as between co-partners. Such relief 
the law, confined in general to awarding damages, 
cannot afford. ; 

10. The jury at law and in equity.—In suits at law 
the facts in controversy are determined by the verdict 
of ajury. In suits in equity the facts are determined 
by the court. If a court of equity is confronted by a 
complex fact problem, it may “frame an issue.” stat- 
ing the question of fact to be determined, and send 
this issue into a court of law for the purpose of taking 
the verdict of a jury thereon. The verdict is. how- 
ever, only advisory. It in no wise binds the court of 
equity, which court may accept or wholly or in part 
reject it. 

11. Consolidation of law courts and equity courts.— 
While law and equity were administered in the be- 
ginning in many of the States, as in England, thru 
separate and independent courts, this is no longer the 
rule, but rather the exception. One court now ad- 
ministers both law and equity. 

12. Varying significance of the term “common 
law.’—The term “common law” is frequently used 
in other senses than that in which we have used it 
above in contradistinction to “equity.” The systems 
of law prevailing in the countries of western Europe 
were derived from the law of the Roman empire, 
which is called the “civil law.” The term “common 
law” is also frequently used to denote the entire law 
of England, written and unwritten, in contradistine- 
tion to the civil law. 


; 
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13. The common law of the States of the United 
States——Our colonial ancestors coming from Eng- 
land brought with them the general principles of the 
common law, including equity, and the statutory law 
as well, in so far as the same was applicable to the 
new conditions. ‘This body of law is generally re- 
ferred to as the common law of the States of the 
United States and prevails in practically all of them 
except as later enacted statutes have effected changes 
therein. Louisiana was settled by the French and 
retained the civil law: Florida, Arizona, and New 
Mexico, altho settled by the Spanish and still show- 
ing the influence of Spanish law, have adopted by 
statute the common law as the basic law of those 
states. 

14. Responsiveness of the common law to changed 
conditions—There is a common impression that the 
law, insofar as it is the result of judicial decision, is 
essentially static. There is a wide-spread belief that 
it does not develop and expand as social and economic 
conditions change. The necessarily brief comment 
on the history of some of the rules of the common law 
in the pages following makes it clear that in general 
this impression and this belief are without foundation. 
The fact is the contrary. Pride in the common law 
rests upon its flexibility as a system and its capacity 
to grow, expand and contract as the requirements of 
changed conditions may from time to time demand. 

This quality of the common law is illustrated by 
the rise and development of the common-law rules 
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relating to the problem as to what contractual re- 
straints of trade are enforceable. At first this body 
of rules, in one of its applications, condemned all 
attempts to impose a restraint upon trade without 
limitation of the territory within which such restraint 
should operate. Step by step the restriction thus 
imposed upon the power to contract freely has been 
waived as trade and commerce have expanded, as 
means of communication and transportation have 
been improved and new means provided,—as the 
peoples of the world have been brought closer to one 
another. Finally, as it stands, it admits of a world- 
wide restraint when such restraint is reasonably re- 
quired in the protection of the legitimate interest of 
the one for whose benefit the restrictive promise was 
made. 

The flexibility of the common law has admitted of 
extending the rule which required, and still requires 
inn-keepers, and common carriers whose vehicles 
were horse drawn, to render their services without 
unreasonable discrimination and upon reasonable 
charges so that now that rule applies to those engaged 
in operating new means of transportation—railroads, 
street railways, and the like—and, in fact, to all 
forms of so-called public utility services. These 
facilities came, as to their operation, within the reason 
of the rule because of the immediate relation between 
the manner in which they are conducted and the 
general welfare. 

Another example of this quality of the common 
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law is the fact that it has admitted the passing of 
the shoer of horses, out of the class sub ject to these 


restrictions upon the withholding of service and 
exaction of compensation at will, into the class en- 


_ titled to serve or withhold service and to exact com- 


pensation on an unrestricted contractual basis. This 
change was coincident with the rise of means of 
transportation not requiring the use of the horse and 
with the consequent lessening of the specific social 
interest in the welfare of the horse and in the form of 
transportation in which the horse is an essential part. 

It is true that the advance of the common law to 
meet new conditions has at times been halting and 
slow and at other times has come to a dead stop along 
certain lines. ‘This, however, has not been due to a 
lack of capacity to develop and advance, inherent in 
the common law. It has rather been owing to the 


characteristic caution and conservatism of those 


trained in the law, to the retarding force of tradition 
and to a failure to appreciate clearly the require- 
ments of the new order of things. 

In instances, which space will not admit of enu- 
meration, the pause or stop has been fully justified, 
and the task of making a change and of marking out 
the lines of advance has been wisely left by the courts 
to the legislatures. Such justification is found in the 
fact that courts cannot, as can legislatures, give their 
action in changing, expanding or restricting a rule of 
law prospective effect only—projecting the conse- 
quences of the change into the future alone. 
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The instances most frequently pointed to as evi- 
dencing the non-progressive character of case-made 
law occur in the branches relating to property and 
contract. Here certainty and stability in the law are 
prime requisites in the protection of business interests. 
It is this consideration that has, and will ever, act as 
a caution sign, for it may well be that the disturbance 
of interests, which would be caused by changes oper- 
ating retrospectively as well as prospectively, might 
work injustice outweighing the possible advantages. 

These comments should be kept in mind in reading 
the following chapters. If, with respect to a rule 
stated as representing the law as it now exists, ques- 
tion arises in your mind as to whether it comports 
with present-day needs and prevailing practices, and 
you answer the question, after careful consideration, 
No,—it may well be that in the passing years the 
courts will make like answer and the rule then re- 
appear in the modified and altered form required by 
these needs and practices. 

15. LegislationAttention has been directed in 
some detail to law as the product of judicial decision 
—so called “judge-made law’—made up of the ag- 
gregate of the rules of the common law and of equity. 
This is the “unwritten law,” which is so designated 
because it was originally without written form. 

Attention must now be directed to the “written 
law,” limiting ourselves, however, to legislative en- 
actments, statutes, and constitutions. 
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The primary distinction between law, the product 
of legislation, and, law, the product of judicial de- 
cision, is found in the fact that legislation, in general, 
prescribes a rule in advance to regulate future action, 
whereas judicial decision declares a rule as _pre- 
existing and gives it effect in disposing of the case 
before the court. | 

Legislation is given prospective effect only—is 
operative in the future alone—unless the statute 
specifically provides that it shall operate retrospec- 
tively and extend to past transactions as well. 

Courts on the other hand in disposing of a case 
before them declare the law to have been in existence 
already and apply it. ‘The consequence is that the 
law so declared and applied covers transactions and 
events in the past. 

Legislation may change or abrogate the rules of 
‘common law and equity, at the will of the legislative 
body. ‘The power of legislation in this respect is, of 
course, subject to such limitations and restrictions as 
may be imposed upon it by the provisions of the 
Constitution of the United States or of the particular 
state concerned. 

16. Constitutional law.—The constitution of a 
state or nation comprises the fundamental principles 
upon which the government is founded. It may be 
unwritten, as in England, or written, as in the United 
States. 


The United States government possesses the 
XXIV—3 
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powers delegated to it by the states in the adoption 
of the Constitution of the United States. It pos- 
sesses no other powers. 

All powers not so conferred upon the United 
States, by the constitution, and not prohibited by 
it to the States, are expressly reserved to the states 
respectively. 

This constitution is the paramount law of the land. 

Article VI of the constitution expressly provides 
that, ‘““This Constitution and the laws of the United 
States which shall be made in pursuance thereof, and 
all treaties made or which shall be made, under the 
authority of the United States, shall be the supreme 
law of the land; and the judges in every state shall 
be bound thereby, anything in the constitution or 
laws of any state to the contrary notwithstanding.” 

Each state in the union has a written constitution 
which has been adopted by the people of the state in 
the exercise of their sovereignty. 

Every law enacted by congress must be authorized 
by and must conform to the constitution of the United 
States; every state constitution must conform to the 
federal constitution; and every law passed by a state 
legislature and act done by a state official must con- 
form to both the federal constitution and the consti- 
tution of the state. 

Constitutional law is that branch of law which 
deals with the interpretation and enforcement of con- 
stitutions. 
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REVIEW 


Classify the law and trace its development. 

Explain the meaning of equity and its origin. 

Define specific performance and give an illustration of it. 
Tell what is meant by injunction. Illustrate. 

Cite instances indicating how the law has kept pace with 


business. 


Nore: The review questions thruout this Volume are for 
the personal convenience of the reader in testing his understand- 
ing of the chapter. It is not necessary or desirable for sub- 
secribers to submit written answers to the Institute except in a 
case where they may feel uncertain as to their grasp of the 
question under consideration. 


CHAPTER II 
CONTRACTS—THE OFFER 


1. Contracts, the foundation of business law.—AIl 
modern business is based on the fundamental princi- 
ples of contract. The business man must under- 
stand these fundamental principles if he is to under- 
stand the legal basis of any business relations. The 
law of business, made up of the different branches of 
the law discussed in this volume, is founded on these 
basic doctrines of contractual liability. It is clear, 
therefore, that we must start with a careful and thoro 
study of contract law. 

2. What the law of contracts includes—Contracts 
are those promises which the law enforces. Promises 
which give rise to no obligation at law are not con- 
tracts. ‘The law of contracts is divided into three 
general parts: 


(a) The making of contracts, consisting of the rules of 
law fixing the requirements that must exist in order that a 
contract may arise 

(b) The performance of contracts, made up of the rules 
of law which govern the parties in the actual carrying out 
of the contract 

(c) The discharge of contracts, or the ending of the 
contractual relation, comprising the rules of law by which 
an existing contract may be brought to an end, as by per- 
formance, release, or novation. 

18 
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These general divisions of the subject will be taken 
‘up in the order stated above. 

3. Types of contracts—Contracts are divided into 
(a) simple contracts, which include the great mass of 
business contractual transactions made by word of 
mouth or in writing without a seal, and (b) written 
contracts under seal. Contracts under seal, some- 
times called specialties, were first made in the twelfth 
and thirteenth centuries as leases of land to tenants 
for a term of years, and have always been enforced 
because of the formality with which they were 
made or executed. Simple contracts came into 
the law some centuries later to meet the demands 
of a slowly developing business life among the 
people. 

Another important division of contracts is into 
bilateral contracts and unilateral contracts. A bilat- 
eral or two-sided contract is one in which each party 
promises to do something, as where Jones promises 
to mow Smith’s lawn, and Smith promises to pay him 
a dollar for doing so. A unilateral or one-sided con- 
tract arises where only one party promises to do some- 
thing in return for the act of the other, the other 
party making no promise, as where Smith promises 
to pay Jones a dollar if he will mow Smith’s lawn. 
In this latter case no contract arises until the act, the 
mowing of the lawn, is completed; Jones has then 
accepted Smith’s proposition which becomes a legal 
contract by Jones’ act of acceptance. What Smith 
wanted was Jones’ act, not his promise. ‘This dis- 
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tinction is fundamental, as will clearly appear when 
we discuss offer and acceptance. 

It is a common thing to speak of contracts as 
executed and executory. An executed transaction, 
as for instance a sale completely performed on both 
sides, is not properly a contract at all; there is no 
promise binding either party to anything. To be 
a contract the transaction must be still ewecutory or 
unperformed in whole or in part, that is, there must 
be a promise or promises binding one or both of the 
parties to do something. It follows that while a 
contract wholly executed no longer exists, it may be 
executed in part, and there will be frequent occasion 
to refer to this aspect of contracts. 

4. Essentials of a simple contract —The two essen- 
tial elements of a simple contract are (a) mutual as- 
sent of the parties to the promise or promises con- 
stituting the contract, such mutual assent being ex- 
pressed in some affirmative way capable of proof 
(unexpressed assent of a party provable only by his 
own testimony is not enough) and (b) a valid con- 
sideration or substantial reason for the promise or 
promises, also mutually agreed to by the parties in 
the.same open way. A study in detail of these re- 
quirements and their application in a practical way 
to business transactions will make up the greater part 
of this chapter. 

It is generally said that there must be also another 
requisite, viz., legal capacity of the parties to con- 
tract. But valid enforceable contracts may be made 
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-by minors, lunatics and others who are classed as 
persons without capacity to contract. For instance, 
contracts of infants are valid until avoided by the 
infant, and always may be enforced by him against 
the other party. In all cases it is presumed that the 
parties are competent to contract until evidence 
establishes the contrary, and therefore it is better to 
say that in such cases the contract arises subject to 
the right of an incompetent party to avoid it in a 
proper case on proof of his incapacity. The in- 
capacity of the parties as affecting the enforcement of 
the contract will be dealt with in detail hereafter. 

Noted writers have asserted in the past that still 
another requisite must exist, viz., legality of the ob- 
ject or purpose of the contract, and legality of the 
consideration. But when the purpose or the consid- 
eration is illegal, actual contracts arise tho subject to 
the defense of illegality. As we shall see when the 
enforcement of contracts is discussed, many of these 
contracts are not void, and may often be enforced at 
least as to one of the parties. The better and now 
generally accepted view is that legality of the con- 
tract is not, therefore, a requisite to the making of 
a contract; illegality is rather a bar to its enforce- 
ment in a proper case. 

5. Mutual assent, how expressed.—Assent to the 
promise must be openly and affirmatively expressed 
by both parties to the contract either by spoken or 
written words or by acts. The secret, undisclosed 
intent of either party is immaterial. This expres- 
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sion of assent usually takes the form of an offer by 
one party, the offeror, to the other, the offeree, and 
an acceptance of the offer. The offeror communi- 
cates to the offeree the terms of the promise by which 
he agrees to be bound in return for the consideration 
to be given or performed by the offeree, or he states 
the terms of the consideration which he will give for 
a promise which he desires the offeree to make. The 
offeree thereupon accepts the offer, either by speech or 
writing or by some open act of assent which may 
be legally proved. In this way the minds of the 
parties, as expressed by their words or conduct, have 
met in mutual agreement, and the contract, as ex- 
pressed in the promise or promises involved, has 
arisen. 

It is possible, of course, that a contract may arise 
without an offer and an acceptance, as when the two. 
parties agree at the same moment to a proposed con- 
tract suggested by a third person, but in practice 
such a case is extremely rare, as one of the parties 
will usually assent even in such case before the other, 
in that way making the proposed contract his offer 
which is duly accepted by the other party when he 
gives his assent. These general principles must now 
be discussed in greater detail. 

6. Nature of offers and how made.—An offer is a 
promise by the offeror to give or do something in re- 
turn for a desired act or promise of the offeree. It is 
a conditional promise before acceptance, but when the 
offeree accepts, it becomes a contract, as the condition 
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is now performed, and the promise is based upon:a 
_valid consideration which is either the promise or act 
of the offeree. If the offer calls for a counter-promise 
from the offeree the acceptance results in a bilateral 
contract, a promise for a promise, one a consideration 
for the other, so that each promise becomes a good 
and binding contractual obligation. If the offer 
calls for an act, as where the owner of a dwelling 
promises to pay an agent a stated commission if he 
finds a purchaser of his house, no contract arises 
until the agent produces a purchaser ready, willing 
and able to buy the house on the terms stated by 
the vendor. The act of finding and producing a 
purchaser is what the vendor asks, not a promise 
from the agent to find such a purchaser, and that act 
is the condition attached to the vendor’s promise to 
pay a commission, and therefore the only acceptance 
of the offer that was contemplated. As previously 
noted, these cases of offers accepted by acts of the 
offeree, not by counter-promises, are called unilateral 
contracts. 

7. Preliminary negotiations and advertisements.— 
Negotiations inviting offers, or advertisements offer- 
ing goods for sale at stated prices, are not offers, 
because they are not intended to be. The advertiser 
wants offers which ‘he will be at liberty to accept 
or reject. It is obvious that a retail merchant ad- 
vertising a special sale of merchandise in the press 
at special prices is not making an offer to any or all 
who might read the advertisement. Otherwise, ac- 
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ceptances might bind him to sell quantities of goods 
far beyond his power to deliver. In private negotia- 
tions the question may be a very nice one as to whether 
an offer is made to or invited from a correspondent. 
Thus a letter, ““We are authorized to offer salt in 
car-load lots at 85 cents per barrel delivered at your 
city. . . . Shall be pleased to receive your order,” 
—answered by the telegraphic reply:—“You may 
ship me 2000 barrels Michigan fine salt as offered in 
your letter. Answer,” was held not to be a contract 
principally because the letter put no limit upon the 
quantity, and therefore must have been intended as 
a bid for offers, not a promise conditioned upon ac- 
ceptance. The quoting of prices on goods for sale 
by letter or telegram without limit as to quantity does 
not amount to an offer unless other circumstances 
make clear that an offer was intended. 

8. Preliminary agreement to be followed by a 
written contract.—Frequently a parol, or spoken, 
agreement is made, in which all the terms of the con- 
tract are defined and agreed upon, with the under- 
standing that it is to be finally put in the form of a 
written contract. If the parties agree either ex- 
pressly or by clear implication that no contractual 
obligation shall arise until the written contract is 
signed, it is well-settled law that the preliminary 
agreement is mere negotiation leading up to the writ- 
ten contract which alone is to bind the parties. But 
in the great majority of cases the parties do not agree 
to anything of the kind. The mere fact that the con- 
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tract is to be put in written form does not make the 
parol contract inoperative. The minds of the parties 
having met in full mutual assent, and there being a 
valid consideration, a contract exists even tho a writ- 
ten contract is to be made, unless it appears affirma- 
tively that the parties did not intend to be bound 
except by the written contract. 

9. Auction sales—The auctioneer in offering 
goods for sale to the highest bidder merely invites 
offers which he may accept or reject. Therefore, 
bids are offers which may be withdrawn at any time 
before the hammer falls; no contract arises until the 
goods are struck down to the highest bidder. 

In the absence of a statute to the contrary, the 
auctioneer may withdraw goods from sale and he is 
not compelled to sell to the highest bidder, even tho 
the auction has been advertised as a sale “without re- 
serve.” In several states, however, the statutes pro- 
vide that, if the auction sale has been advertised to be 
without reserve, the auctioneer cannot withdraw the 
goods from sale. Massachusetts, Rhode Island, Con- 
necticut, New York, New Jersey, Pennsylvania, 
Wisconsin, Michigan, Illinois and California are the 
more important states which have this statute. 

10. Advertisements for bids on public works.— 
Like bids at auction sales, bids or estimates by con- 
tractors on public works submitted as a result of ad- 
vertisements for bids are mere offers, and no contract 
arises until a bid is actually accepted. All bids, 
therefore, may be rejected even in cases where the 
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municipal authorities have no power to award the con- 
tract to anyone other than the lowest bidder because 
of a provision to that effect in the municipal charter. 

11. Offers must be communicated.—Acceptance of 
an offer is, as we have seen, the manner and form 
of mutual assent. The offeree cannot accept that 
which he knows nothing about, and therefore, neces- 
sarily an offer must be communicated to the offeree 
before it can become a contract by acceptance. 

12. Rewards.—The above principle is illustrated 
in cases of advertised rewards for the capture of a 
criminal, the return of lost property or other service. 
If the service is performed without knowledge of 
the reward, there is no contract since there was 10 
offer communicated to the person who rendered the 
service, and consequently there could be no ac- 
ceptance. In other words, there was no mutual as- 
sent. ‘The weight of authority sustains this view, 
tho in several states the courts have held that the 
reward may be recovered, evidently because of the 
feeling that the advertiser should pay because he has 
received the benefit he sought. 

If the services for which the reward is offered are 
rendered in part before the claimant learns of the 
reward and in part thereafter, he cannot recover, ac- 
cording to the authorities, because only part of the 
consideration is given in return for the promise. 
This does not affect the case of a man who has 
worked to accomplish the result sought thru the re- 
ward before knowing anything of it. Such work is 
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regarded as preparation; the actual accomplishment 

of the thing sought, such as the apprehension of a 
criminal, being the consideration for the reward, not 
work done toward that result. Thus a man may re- 
cover the reward if he actually makes the capture 
after learning of the offer, tho most of the actual 
work had been done before he became aware of it. 

13. Offers by mail—Offers made by mail, tele- 
graph, etc., must be received before they are com- 
pleted offers which may be turned into contracts by 
acceptance. ‘The mailing of the letter or sending of 
the telegram is, of course, an overt act which is quite 
sufficient to prove the assent of the sender; but here 
as in all other cases of offers the offeree cannot give 
his assent by acceptance of the offer until he receives 
Ht: 

14. Indefinite offers and promises.—An offer must 
be sufficiently definite so that the contract arising 
from its acceptance will be definite, expressing an 
exact meaning. An offer with alternative terms ac- 
cepted as to one of the alternatives results in a valid 
contract. 

If the offer leaves the time of performance in- 
definite, and it may reasonably be construed as mean- 
ing that performance is to begin or be completed 
within a reasonable time, an acceptance results in a 
yalid contract calling for performance in accordance 
with that meaning. For instance, a contract to sell 
goods and fixing no time for delivery is construed 
as meaning delivery within a reasonable time. A 
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contract to do work of any kind with no statement 
of time for its completion calls for completion within 
a reasonable time. 

On the other hand, a contract not to sue, not to 
engage in a stated business, not to use property in a 
forbidden way, etc., will be interpreted, when noth- 
ing is said as to time, as calling for perpetual per- 
formance; this, however, is true only of negative 
contracts of this kind. 

Again an agreement to supply a commodity at a 
stated price for no specified time, or a similar con- 
tract to lease land, creates no obligation, as neither 
party is bound for any time, a reasonable time, ob- 
viously, not having been intended. This is also true 
of an agreement of hiring at stated wages by the day, 
week, month or year, when no period of service is 
fixed. If performance of the agreement is entered 
upon, a promise to pay for the goods delivered or the 
services rendered at the agreed rate will be enforced, 
but so far as the agreement continues to be executory 
or unperformed on both sides it is unenforceable 
since either party may refuse to go further with its 
performance. The fixing of wages by the day, 
month, or year does not fix the term of service, but 
only the rate of payment for the service actually 
rendered. A contract to work as long as the promi- — 
sor is able, or so long as a business is carried on, is 
sufficiently definite, tho a promise for a “long en- 
gagement” would be unenforceable because of in- 
definiteness. 
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15. Indefiniteness as to price, services or goods.— 
When nothing is said in the offer as to price or wages 
it will be interpreted as meaning the reasonable value 
of the goods or services. But if the offer does not 
imply reasonable value, the agreement arising from 
its acceptance is void because too indefinite; for in- 
stance, pay “not exceeding $300 per week,” a divi- 
sion of the profits “upon a very liberal basis,” “a 
part of the money.” In these cases the attempt to 
fix the price or basis of compensation excludes rea- 
sonable value as a basis but indicates nothing definite 
in its place. 

When the work or property to be given is not ex- 
pressed with any certainty the promise cannot be 
saved by the doctrine of reasonable value as in the 
ease of indefiniteness as to price. A promise to erect 
buildings without a statement of dimensions or plans 
vand specifications, to convey land “for services to be 
rendered,” to give employment, without stating what 
employment, are good illustrations of this rule. 

In making or accepting an offer or in conducting 
a negotiation of any kind a business man should be 
careful to avoid indefiniteness as to all the terms of 
the proposed contract, stating clearly the time in 
which performance is to take place, describing with 
reasonable accuracy the goods to be delivered or serv- 
ices to be rendered, and the price or wages to be 
paid. 

16. Offers implied from acts or conduct.—The 
usual offer is made definitely by speech or writing 
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duly communicated to the offeree. But an offer 
as well as an acceptance may be by acts or conduct 
of the offeror. The most usual case of this kind is 
a request for services made under such circumstances 
that the average person would expect that they would 
be paid for. An offer to pay their reasonable value 
will be inferred from the request for the services un- 
less the facts of the case establish that the parties 
understood that they were to be gratuitous. Even if 
the services are rendered without any request for 
them, the performance of the services is a good offer 
resulting in a contract to pay their reasonable value 
if they are accepted by the offeree with knowledge 
that payment for them is expected. 

The question in these cases is one of fact as to 
whether the parties as average persons intended that 
the services should be gratuitous or not. They will 
be gratuitous in cases, for instance, of minor services 
between members of the same family, when two phy- 
sicians or lawyers have been regularly in the past giv- 
ing professional services to each other without com- 
pensation, when a neighbor as a merely friendly act 
introduces a purchaser of real property without any 
expressed intent of asking for a commission. In the 
absence of circumstances of this nature, however, the 
request for the service, or the acceptance of it, gives 
rise to a contract to pay its reasonable value. 

17. How offers are terminated before acceptance.— 
When the offer specifies a time within which it 
must be accepted, it remains good during that time 
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only, and an acceptance thereafter is void. When 

_ the offer fixes no time for acceptance the law pro- 

vides that acceptance must take place within a reason- 

able time. When the offer is made in conversation 
with the offeree, he must accept during the conversa- 
tion, unless he is given further time expressly or 
impliedly. If the parties are at a distance from each 
other the question of what will be a reasonable time 
within which acceptance must be made will depend 
on the circumstances of the case. 

An offer to buy or sell a commodity subject to 
rapid fluctuations in value must be accepted very 
promptly, especially if the offer is made by telegraph. 
Thus an offer by telegraph to sell oil and answered by 
a telegram sent twenty-four hours later, was held 
not to have been accepted in time. A longer time 
is deemed to be reasonable in answering offers to sell 
real property. Five days has been held to be a rea- 

sonable time, while two weeks has been held to be too 
long a time in these cases. 

Offers by letter or messenger accepted by answers 
sent the same day will be accepted in time in all 
cases, even when an answer by return mail is speci- 
fied. When nothing is said in the offer about time of 
acceptance in these cases a longer time will generally 
be allowed as reasonable, except in those commercial 
transactions in which the customs of business require 
a prompt acceptance. 

Offers calling for acts resulting in unilateral con- 
tracts necessarily remain open during the time rea- 

XXIV—4 
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sonably needed to complete the act. Thus a reward 
for the conviction of a criminal remains open until 
conviction is barred by the Statute of Limitations. 

18. Termination of offers by rejection—The re- 
jection of an offer by the offeree ends the offer so 
that it cannot be accepted thereafter. A counter- 
offer, modifying the terms of the original offer, oper- 
ates as a rejection, so that an acceptance of the origi- 
nal offer sent thereafter is void. Care should be 
taken by a man who desires to negotiate for better 
terms, but who intends to accept the offer if better 
terms cannot be had, not to make his communication 
in the form of a counter-offer. He should simply 
ask whether or not the offeror would be willing to 
modify his offer in the way desired. In case of a 
refusal to do so, or of a failure to get a reply, he 
could then accept the original offer, provided it had 
not lapsed by the passage of time. Thus where an 
offer for iron at 40 shillings was answered, “Please 
wire whether you would accept forty for delivery 
over two months,” and the offeror thereupon sold the 
iron elsewhere and sent notice thereof to the offeree, 
it was held that an unconditional acceptance dis- 
patched by the offeree before receiving the notice of 
sale resulted in a contract. 

19. Rejection by mail or telegraph—A rejection 
by mail or telegraph, whether in the form of an ex- 
press rejection or of a counter-offer, puts an end 
to the transaction when the rejection reaches the 
offeror. It will be noted later that when the offer 
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contemplates or permits a reply by either method, 
the mailing or dispatching of the answer is an overt 
act expressing the intent of the offeree in the way 
contemplated by the offeror and readily capable of 
proof; therefore, as an acceptance it binds the offeree. 
This is settled law in most states as to acceptances by 
mail, but there is very little authority as to whether 
the same rule applies to the corresponding case of 
rejections. 

20. Revocation of offers——Kvery offer may be re- 
voked before acceptance. The offeror does not in- 
tend to be bound by any promise arising out of his 
offer until it has been duly accepted. An express 
promise to leave the offer open for a stated period 
does not prevent the revocation, as it does not bind 
the offeror as a promise because of lack of considera- 
tion. 
» The revocation of an offer must be communicated 
for the same reason that requires the communication 
of the offer. Just as the communicated intent to be 
bound is necessary before a contract can arise by 
acceptance, so the communicated intent not to be 
bound is necessary in the case of revocation to pre- 
vent the contract which otherwise would arise by an 
acceptance. That is why the mailing of a letter or 
the sending of a telegram revoking an offer has no 
relation to the cases of acceptances or rejections by 
letter or telegram discussed in the preceding section. 
Mutual assent makes necessary the communication 
of the offer. Communication of the revocation 1s 
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just as necessary to prevent that mutual assent which 
would otherwise certainly arise as a matter of law 
resulting in a contract if the communicated offer is 
left for acceptance with the offeree. 

A sale to someone else, of the property offered or 
any other act necessarily inconsistent with a continua- 
tion of the offer, will amount to a revocation if the 
offeree learns of it before acceptance. In spite of 
arguments that he should not be compelled to rely on 
hearsay statements of third persons, and that since 
the offer must come from the offeror so must also 
the revocation, the prevailing rule is that he cannot 
accept if he has notice that the property has been 
otherwise disposed of. He can easily verify the cor- 
rectness of his information, and the impropriety of al- 
lowing him to accept the offer of the property when 
he knows it has been otherwise disposed of is too 
clear to require discussion. 

21. Revocation of offers by advertisement.—Of- 
fers of rewards, and the like, by advertisement in 
the press may be revoked by publication of a revoca- 
tion in the same way and to the same extent sub- 
stantially as the original offer was published. 

22. Revocation of offers to pay for acts—When 
the offer calls for an act, as to move a safe from one 
building to another, to find a purchaser for real prop- 
erty, and the like, it can be accepted, as we have seen, 
only by performance of the act. The promise of the 
offeree is not asked for nor given, nor does he assume 
any obligation to complete the act by starting the 
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performance of it. Theoretically, there can be no 
doubt that the offeror may revoke his offer at any 
time before the act is completed, tho the hardship and 
injustice of this to the offeree has led to much specu- 
lation among legal writers as to how it may be 
avoided. There is no doubt that where the offeror 
has received benefits he will have to pay the reasonable 
value of the work done up to the time of revocation 
on the theory of a quasi-contractual obligation * im- 
plied by law to prevent unjust enrichment of the 
offeror. There seems to be no good reason why the 
same doctrine should not extend to all cases of detri- 
ment suffered by the offeree due to the unjust re- 
fusal of the offeror to let him complete the act tho 
the offeror has received no benefit. The case of a 
real estate agent employed to sell real property for a 
commission does not come under any such rule, as 
‘by custom in that business he takes the chance of a 
sale of the property by other brokers or its sale or 
withdrawal by the owners before the broker finds 
a purchaser, so that he is entitled to nothing unless 
he finds a purchaser before the property is with- 
drawn. The law is exceedingly indefinite on the 
principal question. By weight of authority the of- 
feror may revoke, subject to liability in quasi-con- 
tract for the reasonable value of all benefits received 
by him thru part performance. 

23. Termination of offers by death or insanity.— 


1For a definition and explanation of quasi-contract see Chapter 
XXIV, hereafter. 
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Death of either party before acceptance terminates 
an offer. Notice of the death of one party to the 
other is not necessary. 

The effect of insanity upon contracts made by the 
insane person is, under the modern cases, a complicated 
matter involving much more than the principles of 
offer and acceptance, and will be discussed in a later 
chapter dealing with capacity of the parties to a 
contract. 

24. When offers are irrevocable —An offer to sell, 
made to be accepted within a stated time, for which 
a consideration is paid, is a contract to sell on the 
terms stated and is binding on the offercr because 
of the consideration received from the offeree, on con- 
dition that the offeree accept the offer. The offeree 
is bound to nothing before acceptance; he may accept 
or not as he pleases. More frequently this contract, 
called an option, is in the form of an offer accom- 
panied by a collateral promise to leave the offer open 
for a stated time in return for a consideration. 
There is no difference, other than that of mere form, 
between these transactions, and exactly the same law 
applies to each. In each case the seller or vendor 
contracts to give the buyer or vendee a contract of 
sale at the vendee’s election within the time specified. 
If he revokes the offer in either case he breaks the 
contract of option, and in either case the damages 
which he must pay will be the same, viz., the value of 
the contract of sale to which the offeree had an op- 
tional right. ‘The amount of damages will be exactly 
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the same as if the contract of sale had been formally 
entered into by exercise of the option, and had then 


been broken. 

If the subject-matter of the sale is land, the offeree 
is entitled to the land rather than to damages, and 
therefore, the contract will be specifically enforced. 
But if the subject matter of the sale is personal prop- 
erty, all the offeree may recover is damages, exactly 
what he would have recovered if the option had been 
exercised and the vendor had thereafter been guilty 
of a breach of his contract. 


REVIEW 


State into what three general parts the law of contracts is 
divided. 

Explain the two general types of contract. 

Name the essentials of a simple contract. 

Explain what constitutes an offer, and distinguish it from an 
invitation to make an offer. 

State the rules of law as to-the revocation of an offer. 


CHAPTER Iii 
CONTRACTS—THE ACCEPTANCE 


1. Acceptance of offers——As explained in discuss- 
ing offers, acceptance of an offer is essential to mutual 
assent of both parties to the contract. Neither in- 
tends to be bound except as both are mutually bound, 
and, therefore, the offer must be communicated to the 
offeree and accepted by him in order that a contract 
may arise. This would be equally true tho a con- 
sideration of value were not necessary. 

Acceptance of an offer which calls for a promise 
from the offeree requires either that the acceptance 
be communicated or be put in the way of communica-- 
tion, as the offer from a distance, either by letter, 
messenger or telegram, clearly calls for an answer 
by the same means of communication or by one 
equally quick and safe. It is settled by the great 
weight of authority that the mailing of a letter or the 
sending of a telegram is a complete acceptance where 
the offer may be accepted in that way, and the con- 
tract arises at that moment, not when the letter is 
received, so that a valid contract exists even when 
the letter or telegram is lost, or when the offeror dies. 
before its receipt. Thus also a rejection of the offer, 


made personally to the offeror after the letter of ac- 
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-ceptance had been mailed but before its receipt, would 
_be too late, the contract having arisen on mailing of 
the acceptance. 

2. The acceptance must not modify the offer —lIf, 
as before stated, the offeree modifies or changes in any 
material way the terms of the offer it amounts to a 
rejection. Such an attempted acceptance is re- 
garded as a counter-offer, and must be accepted by 
the original offeror in order that a contract may arise. 
To operate as a counter-offer it must reach the origi- 
nal offeror, tho as a rejection it will be complete when 
mailed if an answer by mail was called for by the 
original offer. The adding of any new terms or 
conditions or the changing in any material way of 
any of those appearing in the offer will have this re- 
sult. For illustration, an acceptance providing that 
any of the terms of the contract are to be settled later; 
-an attempted acceptance changing the place of pay- 
ment, modifying the method of payment or of per- 
formance of the contract in any other respect, or con- 
taining new provisions as to the quality of the goods, 
time or place of delivery, etc., are counter-offers and, 
therefore, insofar as the original offers are concerned, 
amount to rejections instead of acceptances. 

The specification, in the acceptance, of terms not 
expressed in the offer but implied by law is not a mod- 
ification of the offer, and a valid contract results. 
An offer to sell.land accepted with the proviso that 
the title shall be good illustrates this. Im any case 
an unqualified acceptance is not affected by a re- 
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quest for a modification of the offer, provided it is 
stated clearly that the offer is accepted whether the 
requested modification is made or not. 

3. Acceptances by mail, telegraph or telephone.— 
The offer must expressly or impliedly authorize reply 
by mail, telegraph or telephone to make the mailing 
of a letter or the dispatching of a telegram a valid 
acceptance. This is implied in all cases in which the 
offer is made in the way in which the reply is sent; 
also where an offer by parol in which time is given to 
answer is followed by a distant separation of the 
parties, a reply by mail is impliedly authorized; a 
reply by telegraph will also be good in a case of that 
kind if in accord with the customs of business men 
in similar transactions. Of course, the letter of ac- 
ceptance must be properly stamped and addressed, 
so that it will go forward in the usual way, and there- 
fore the lack of an extra stamp for a letter of unusual 
weight will not prevent the contract from arising 
when. the letter is mailed, as its delivery is not im- 
peded by that circumstance. Depositing a letter in 
a public mail box, or delivering it to a postman on 
his rounds, is a complete mailing. Giving it to any- 
one else to mail is not enough to create a contract. 

A contract by telephone involves a conversation 
at a distance, and acceptance must be made during 
the conversation unless a longer time is given, exactly 
as in the case of offers in person. The contract 
arises, however, at the place where the offeree speaks 
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the words of acceptance, not at the place where the 
offeror hears them. 


In all of these cases the offeror may provide in his 
offer that acceptance must be received before a con- 
tract shall arise. By doing this a business man may 
protect himself from the uncertainties and dangers 
of loss that may arise thru delayed or lost letters and 
telegrams in reply to his offers. 

4. Iiffect of actual receipt of acceptance before of- 
fer lapses —An offer calling for an answer by return 
mail is accepted by any actual communication to the 
offeror within the time a mailed acceptance would be 
received. If an answer is not sent by return mail, 
but after waiting too long for a reply by mail the 


'offeree sends an acceptance by telegraph which is 


actually received as soon as a letter by return mail 
would have been, a good contract arises. In the same 
way, tho a mailed acceptance fails because of a defect 
in the address, a telegraphic or telephonic acceptance 
will be good, provided it is actually received within 
the time intended by the offeror. 

5. Acceptance of offer calling for an act, not a 
promise.—As explained heretofore, an offer calling 
for an act can be accepted only by performance of 
the act. No contract arises until the act called for 
by the offer has been completed. Notice of its per- 
formance need not be given. The contract arises by 
performance of the act, an overt act of acceptance 
which automatically turns the offer into a contract, 


42 COMMERCIAL LAW 


since it constitutes the condition as well as the ac- 
ceptance necessary to mutual assent. 

There are some cases, however, where as a reason- 
able matter it is clear that the offeror intended that 
notice should be given him of the act of acceptance 
on the part of the offeree. The most important of 
these are contracts of guaranty. An offer to guar- 
antee payment, if credit is given to the person whose 
credit is guaranteed, reasonably involves the require- 
ment that when the credit is given, the creditor notify 
the guarantor within a reasonable time so that he 
may know of the extent and character of his obliga- 
tion thus arising; this is something about which he 
could not readily get information otherwise. The 
contract of guaranty arises when the act called for, 
viz., the giving of credit to the third person involved, 
is performed. It is then too late for the guarantor 
to withdraw his offer. But the contract is subject to 
a condition that notice be given him and he is relieved 
from liability if such notice is not given within a 
reasonable time. 

6. Acceptance implied in fact—Just as an offer 
may be inferred from conduct without speech or 
writing, so an acceptance may be made in the same 
way. Accepting goods offered for sale at a stated 
price is an acceptance of the offer and implies a prom- 
ise to pay the price. Acceptance of services implies a 
promise to pay at the rate expressed in the offer or 
their reasonable value if no amount or rate is so 
expressed. 
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7. Effect of acceptance of writings—A writing ac- 
cepted by a person as his contract, whether signed by 
him or not, binds him to what it expresses. A bill 
of lading or express receipt accepted by a shipper of 
goods binds him to the terms of shipment contained 
in the writing. The printed terms appearing on a 
telegraph blank of the company binds the sender of 
a dispatch written by him on the form. In some 
states this has been qualified so as to require proof 
that the conditions on the receipt or other instrument 
have been brought. to the attention of the shipper 
where the type in which they are printed is very fine, 
or they appear only on the back of the instrument. 
Acceptance of a deed conveying land binds the 
grantee to any covenants contained therein, such as 
an agreement to assume payment of a mortgage on 
the property, tho he has not signed the deed. 

8. Signing or acceptance of writings by illiterate 
persons.—Any person, whether illiterate or not, is 
presumably liable on any contract signed by him, 
whether he has read it or not, and whether or not he is 
ignorant of its contents. The principle runs all thru 
the law of mutual assent in contract that the actual 
meeting of the minds is not necessary; it is the mutual 
assent as expressed by their acts which is involved, 
and a person is charged with the ordinary meaning 
and consequences of his acts, including the execution 
of written contracts. 

If an illiterate person is misled by false statements 
as to the contents of the instrument, or any person 
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whether illiterate or not is fraudulently induced by 
the other party to it to sign a document without read- 

ing it or having! it read to him, the contract, will, of 

course, be set aside because of the fraud. The need 

of examining carefully every written instrument be- 

fore signing or accepting it in any transaction is, 

therefore, obvious to every business man. 

9. Acceptance by silence—Silence alone rarely 
amounts to acceptance. The keeping for an unrea- 
sonable time, of property sent on approval, or any 
acceptance and use of property offered for sale, are 
acts of acceptance in and of themselves which give 
rise to a contract, not the silence of the purchaser. 
The case of periodicals sent to a subscriber after his 
subscription has expired, or to one who has not sub- 
scribed for them, presents much the same situation. 
The keeping and use of the periodical gives rise to the 
inference of acceptance rather than the silence of the 
offeree. So too, regarding contracts of service dis- 
cussed under offers, the acceptance of the services 
with knowledge that payment is expected is what 
creates the contract, not the silence. 

10. Mistake of the parties as to terms of the con- 
tract.—A. mistake by either or both parties as to the 
terms of a contract and its meaning does not prevent 
a contract from arising. It may be a reason for a 
modification in its enforcement on equitable grounds, 
but the contract arising from the words or acts of the 
parties is not what they may have actually intended, 
but what an average person would say they intended, 
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interpreting their words and conduct as their expres- 


: sion of intent. It is for this reason that a mistake 


made by a person used to communicate the offer and 
acceptance will bind the person making use of that 
person as an intermediary. For instance, when the 
offeror asks a telephone operator to repeat his offer 
to the offeree, or when an offer or acceptance by tele- 
graph is not sent in the correct form, it will bind the 
sender in the form in which it was received. 


REVIEW 


Explain what constitutes an acceptance of an offer and dis- 
tinguish it from a counter-offer. 

State the principles of law which determine when an accept- 
ance occurs and the contract is completed. 

Discuss cases in which contracts are inferred from the ac- 
tions of the parties rather than their words. 

Explain the effects upon the contract of mistakes as to the 
subject matter and as to matters of law. 


CHAPTER IV 
CONTRACTS—CONSIDERATION 


1. General nature of consideration—A promise 
not under seal is not valid unless a sufficient con- 
sideration is given for it. This doctrine exists only 
in the United States, in England and in the British 
Dominions in which the English system of law pre- 
vails. It is a highly technical doctrine, which arose 
historically in a haphazard, almost accidental, way. 
The fundamental nature of consideration will be ex- 
plained in discussing the practical rules of the law in 
applying the doctrine. 

2. Consideration, a benefit to the promisor or detri- 
ment to the promisee.—The fundamental basis of the 
law of consideration is that the law will not enforce a 
promise which is simply a gratuity or gift. The 
promisee must give or do something at the request of 
the promisor which is either a benefit to the promisor 
or a detriment in the legal sense to the promisee. It 
may not be a detriment in the ordinary sense of the 
word, as where the promise is to pay a sum of money 
to the promisee if he will refrain from drinking in- 
toxicating liquors, or from any other harmful prac- 
tice. The giving up of such practices will be, ordi- 


narily speaking, a benefit rather than a detriment to 
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_ the promisee, yet it is a detriment to the promisee in 
the legal sense, since he has refrained from the prac- 
tice tho not obliged to do so. Such promises are 
valid contracts when the consideration asked for has 
been given even tho resulting in no benefit to the 
promisor; the promisor gets what he asks for. Ade- 
quacy of the consideration is immaterial provided it 
is what the parties intended. 

3. Consideration in unilateral contracts.—In nearly 
all cases where the offer calls for an act rather than 
a counter-promise, resulting in an unilateral contract, 
the act will be a detriment to the promisee even tho 
it will also be a benefit to the promisor, and this has 
resulted in the argument that detriment to the prom- 
isee may be taken as the test in all cases, since it 
will be immaterial whether a benefit to the promisor 
exists or not. This is true in the usual business con- 
_ tract, which calls for some act or thing from the 

promisee which the promisor wants, whether it will 
be a benefit to him actually or not. All that the law 
insists on is that the promise be something more than 
mere gratuity, and certainly the receiving of a benefit 
by the promisor which he has requested proves that 
the promise was no gratuity. It is therefore better 
to adhere to the generally accepted form of the rule 
that a valid consideration must be either a benefit to 
the promisor or a detriment to the promisee. We 
shall see that in one class of cases a benefit received 
by the promisor is not a consideration, according to 


the weight of authority, viz., where the act requested 
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by and performed to the benefit of the promisor is 
an act which he is already bound to perform by a 
valid contract with some third person. Is the prom- 
ise given for such an act a mere gratuity when the 
promisor has received the benefit he expected? Is 
there any reason why the promise should not be en- 
forced as the parties intended? ‘These questions must 
be answered in disposing of this class of cases. 

4. Consideration in bilateral contracts—In the 
usual business contract in which mutual promises are 
made there is no real difficulty in finding the technical 
consideration which the law requires. Each promise 
is given in consideration of the other. They take 
effect as legal promises at the same moment, and each 
party gets for his promise exactly what he wanted, 
viz., the promise of the other party which is, in the 
usual ease, valid and enforceable. But difficulties 
arise in certain cases which will be separately con- 
sidered in the following section. 

5. A promise to do something which the promisor 
is already bound to do.is not a valid consideration.— 
A promise to pay a debt is not a valid consideration 
for another promise. ‘The debtor adds no new detri- 
ment by his promise, nor does the creditor get any 
new benefit. The one was already bound to pay and | 
the other entitled to receive the money due. Pay- 
ment of part of the debt is, therefore, not a valid con- 
sideration for an agreement that the cntire debt be 
discharged; payment or promise to pay a debt in 
whole or in part is not a good consideration for any 
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_ other promise made by the creditor, as to give a power 
of attorney to discharge a lien, to release a claim of 
any kind, and the like. 

A promise not to sue upon a groundless claim, or 
to give up such claim is not a valid consideration. 
No man has. a legal right to try to enforce a claim 
which is admittedly without foundation legally, and, 
therefore, foregoing such claim, or promising to do 
so, is neither detriment to the claimant nor benefit to 
the person receiving such forbearance. 

A promise to perform an act which the promisor is 
already bound to perform by contract with a third 
person is not a good consideration, since performance 
of the act would not be. The promisor is already 
bound, and, therefore, he suffers no detriment in per- 
forming the act or in promising to perform it. This 
is the prevailing view, tho some courts hold that the 
promisor may bind himself to another to carry out 
an existing contract. 

In all these cases it is clear that the promise itself 
is not a good consideration unless the performance of 
it would be. For the same reason a promise which 
cannot be enforced because of indefiniteness, as ex- 
plained in the preceding chapter, will not be valid as 
a consideration for another promise. ‘The same test 
of the consideration required to make a promise en- 
- forceable applies to both unilateral and bilateral con- 
tracts: if actual performance is sufficient then a 
promise to perform will be, but if such performance 
will not be valid as consideration, a promise to per- 
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form will not. In either case, there must be benefit 
to the promisor or detriment to the promisee. 

6. Contingent promises are valid as consideration 
for counter-promises——A promise contingent upon 
the happening of some event may never be actually 
enforceable as the condition may never happen, yet 
the promise is of value as consideration and will make 
the promise for which it was given valid and binding. 
As explained above, indefinite promises, such as to 
buy such goods as the buyer “may want,” are void 
because they are not legal promises and bind the 
promisor to nothing. But a promise to buy as much 
as the buyer may need in his business, amounting to 
an agreement not to buy elsewhere, is a good con- 
sideration, tho it may be that because of discontinu- 
ing his business the buyer may not need any goods. 
It, however, is a good conditional promise. For the 
same reason, a promise to employ a man “for a period 
of time during which the corporate business might be 
carried on” is a valid consideration for the employe’s 
promise to serve. In these cases the benefit and the 
detriment exist in fact. The promise is not a gratu- 
ity but a valid business transaction which the law 
will enforce. 

7. Contracts under seal—A promise executed as 
a sealed instrument is valid as a gift. The special 
form and ceremony with which the transaction was in- 
vested under the ancient law made the promise bind- 
ing. This is still the law except in some states where 
by statute, as in New York, it is provided that the 
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seal creates a presumption of consideration, but if it 
is proved as a defense that no consideration was in 
fact given for the promise, the promise will be unin- 
forceable. 

Contracts in writing not under seal require a con- 
sideration exactly as when made by parol. Consid- 
eration as an element in negotiable instruments is 
discussed in the chapter on that subject. 

8. Gratuitous conditional offer distinguished from 
offer calling for an act as consideration—If one 
should say to a beggar; “If you come around to my 

house I will give you a meal,’ no contract would 
arise when the beggar performed the condition by 
coming to the house. The act was requested not as 
a consideration of value to the promisor, but in order 
that the premised gift might be made. Close cases 
involving this distinction have often arisen. Thus 
where a reward of £100 was offered to anyone who 
contracted influenza after using a smoke ball manu- 
factured by the defendant, it was held that the pur- 
chase and use of the ball was a good consideration for 
the promise. A promise to pay his nephew’s ex- 
penses on a trip to Europe was held to be binding on 
the promisor, the taking of the trip being the con- 
sideration. 

On the other hand take this case. In a letter to 
his widowed sister the defendant said, “If you will 
come down and see me, I will let you have a place to 
raise your family . . . on account of your situation 
and that of your family I feel like I want you and 
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your children to do well.” This was followed by his 
sister’s moving with her family and occupying a house 
supplied by the defendant for two years, after which 
she was requested to move. The promise was held to 
be a gratuitous conditional promise, the moving to 
his place by his sister not being asked for as a con- 
sideration. 

These cases turn on a question of fact, as to 
whether or not the offer should be reasonably con- 
strued as offering a gift or an enforceable promise in 
return for an act asked for by the offeror. A helpful 
test is to inquire whether the act requested was in any 
way a benefit to the promisor. If so, it will be gen- 
erally interpreted as a valid consideration. In cases 
of doubt, where either interpretation may be taken, 
the suffering of the detriment by the promisee will 
usually be held to be a consideration rather than a 
mere condition of a gratuitous promise. 

9. Consideration may be a benefit to a stranger.— 
If the promisee incurs a detriment at the promisor’s 
request which is a benefit solely to a third person, it 
has been settled law from almost the beginning of the 
law of simple contracts that a valid contract arises; 
the detriment asked for by the promisor has been in- 
curred. Contracts of guaranty in which credit is 
given to the debtor, a third person, by the creditor at 
the request of the guarantor or surety is the most 
usual situation of this kind. The question of whether 
the consideration must be given by the promisee or 
may be given by a third person will be discussed in 
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the sections dealing with contracts made for the bene- 
_ fit of third persons. 

10. When payment of or giving of security for a 
debt is a valid consideration.—W hile, as above noted, 
a promise to pay a debt is not legal consideration, 
payment of the debt before it is due, or at a different 
place, or the giving of security, or any other act which 
the debtor is not bound to do, zs a valid considera- 
tion for a promise to release part of the debt, or 
other promise on the part of the creditor. Pay- 
ment of the debt by giving a note made by a third 
party for a smaller amount, or by a.note of the debtor 
for a smaller amount indorsed by a third person, is 
a good consideration for the creditor’s agreement to 
accept it in full payment. But the debtor’s note or 
check unindorsed by another person is not a valid 
consideration when for a sum less than the amount 
of the debt. It is a payment or promise to pay part 
of the debt which the debtor is already bound to pay. 
Payment of a debt by note or check for the full 
amount of the debt is good, if both parties so under- 
stood the transaction. When nothing is said about it 
the general rule is that payment is conditional upon 
the note or check being paid when due; if dishonored 
the original debt is restored. 

11. Hwtension of time to pay a debt.—An agree- 
ment by debtor and creditor to extend the time to pay 
a debt is valid, provided it is subject to the payment 
of interest, the promise of the debtor to let the debt 
stand subject to interest for the extended time being 
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a good consideration for the creditor’s promise to ex- 
tend the time of payment. It will be void if the debt 
does not carry interest, as in that case the debtor 
incurs no detriment nor does the creditor receive a 
benefit for the creditor’s promise. 

12. Payment in full settlement of claims uncertain 
as to amount or disputed—Any amount accepted in 
full settlement of a claim for damages in which the 
amount is not fixed or certain, is a good consideration. 
Each party gives up his right to demand a judgment 
in court more favorable to himself. The same is true 
of any claim for a fixed sum, when the claim is hon- 
estly disputed, the surrender of such a claim is a 
valid consideration for a promise to pay a sum agreed 
upon by way of compromise. But if the claim is a 
debt for a fixed sum and is not and cannot be honestly 
disputed, any compromise agreement for a smaller 
sum, or payment of a smaller sum, is void. There is 
no detriment to the debtor or obligee, and no benefit 
to the creditor. It is a mere gratuitous promise to 
give up part of the debt. 

13. Special inducements to fulfil existing con- 
tracts.—The performance or promise to perform an 
existing contract is not a valid consideration for a 
promise to pay the contractor more money. Cases 
of this kind arise when a contractor refuses to per- 
form his contract unless the other party to the 
contract agrees to pay him a larger amount. The 
contractor cannot enforce such a promise because 
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he has given nothing for it; it is gratuitous as 
the contractor was already bound to perform his 
contract. 

14. Promise to perform eaisting contract with 
third person—There has been great diversity among 
legal writers on the question as to whether or not a 
promise to perform an existing contract with a third 
party is good consideration. The great weight of 
authority in the United States sustains the view that 
a second promise given to another person to perform 
an existing contract theretofore made with a third 
person is not a good consideration, and performance 
of the original contract will not be a good considera- 
tion for a promise to pay the contractor for doing 
that which he was already bound to do. In England, 
and also in Massachusetts, Illinois and New Jersey, 
however, the courts hold that the second contract is 
valid, provided the performance of the original con- 
tract with the third party will be of benefit to this 
second promisor who undertakes to give additional 
compensation to the contractor for performing his 
original contract. There can be no doubt that the 
contractor suffers no detriment in return for the new 
promise, as he is already bound to carry out his 
original contract, but if the actual performance of 
that contract will be a benefit to another it is difficult 
to see why a promise to pay for such performance 
should be treated as a promise to make a gift which 
the law will not enforce. If performance of the 
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original contract benefits this second promisor he 
should be allowed to secure this benefit by promising 
to pay for it, a reasonable business transaction which 
the law should enforce. 

15. Doing or promising to do what the party is 
bound by law to do is not consideration.—A_ promise 
to pay a policeman, fireman, district attorney, sheriff 
or other public officer for merely doing what he is 
bound to do as such officer is not a valid consideration, 
as the officer incurs no detriment nor does the prom- 
isor get any benefit to which he was not legally en- 
titled. Of course, if the officer is promised a reward 
for doing something beyond and outside of the scope 
of his public duty, the performance of such an act 
will be a valid consideration for the promise of re- 
ward. 

16. Past consideration.—A. promise to pay for an 
act completed before the promise was made is not 
good because there is no consideration for it. It isa 
mere gratuity, since the completed act is not done in 
consideration of the promise because it was completed 
before the promise was made. Cases of ratification 
of an infant’s promise after he becomes of age, of 
ratification by a principal of an unauthorized act of 
his agent, of promises to pay debts or claims barred 
by the Statute of Limitations, are all special cases 
based on entirely different principles and not iden- 


tified with this question. They will be treated in de- 
tail later. 
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REVIEW 


Explain what constitutes good consideration in both unilateral 
and bilateral contracts. 

Discuss the validity of consideration when a man promises to 
do something which he is already bound to do. 

Distinguish between a gratuitous conditional offer and one 
calling for an act as consideration. 

Discuss extension of time to pay a debt from the standpoint 
of valid consideration. 

Define the status of a promise to pay a policeman or other 
public officer for doing his duty. 


CHAPTER V 
CONTRACTS—PARTIES AND FORM 


1. Validity of contracts—Generally speaking, the 
courts will uphold the agreements into which individ- 
uals enter. It is the purpose of the law to carry out 
the intent of the parties. All that is required is that 
this intention of the parties should be clearly evi- 
denced by their words or acts. 

This general rule is, however, subject to some ex- 
ceptions. ‘There are classes of persons who in law 
are wholly or partially incapacitated from making 
contracts. Again certain contracts are of such a 
nature that it has been found desirable to stipulate 
the nature of the proof required if they are to be en- 
forceable at law, in other words, to prescribe the form 
of the contracts. With these two aspects of contract 
law, the present chapter will be concerned. 

2. Infant’s contracts—Any person under twenty- 
one years of age is an infant in the eyes of the law. 
A contract made by an infant is good and may always 
be enforced against the other party; but it cannot be 
enforced against the infant if he chooses to avoid it 
by setting up his infancy as defense. However, if 
he ratifies it after becoming twenty-one, it is then 


binding on both sides. 
58 


PARTIES AND FORM 59 


In many states a woman becomes of age at eight- 
een by statutory provision, and in a few states mar- 
riage of an infant gives him or her full power to 
contract. 
_ Conveyances of land and sales of personal property 
and other transactions executed by an infant are 
governed by the same rules. They are good until 
avoided by the infant, and they are made valid in 
every respect when ratified by the infant after he 
attains full age. Conveyances of real property can- 
not be disaffirmed until the infant becomes of full age, 
but sales of personal property and other transactions 
may be avoided by the infant during his minority. 

In these cases of executed transactions in which the 
infant has received the benefits of performance by the 
other party, the more usual rule is that the considera- 
tion need not be returned by him as a condition of 
avoiding the contract, tho of course the other party 
will have the right of action to recover his property 
after the infant has disaffirmed the contract. In 
New York and several other states, however, it is 
held that as a condition of disaffirming a contract the 
infant must return what he has received under it. 

3. Contracts for necessaries Contracts for neces- 
saries, like other contracts made by infants, are bind- 
ing on the other party. But if the infant elects to 
disaffirm, he must’ pay the reasonable value of the 
goods or services received by him if they are “neces- 
saries” in the legal sense. Since he is not held for 
the contract price, but only for the reasonable value 
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of the goods or services actually received by him, it 
is clear that he is held, not on his own promise, but 
on a promise implied by law to pay their reasonable 
value. 

Necessaries in the legal sense will vary with the 
wealth and station in life of the infant. Essential 
articles of food and clothing and essential services of 
doctors, dentists and nurses are necessaries if reason- 
ably necessary to the maintenance of the infant. It 
must be remembered, however, that contracts for 
such things or services will not bind him if he is 
already supplied with what he needs or with money 
sufficient to supply his wants. 

A merchant supplying an infant with merchandise 
cannot recover in an action against the infant unless 
he is able to prove that his father or guardian has 
failed to supply him with what he needs for his rea- 
sonable maintenance, and where he lives at home 
the presumption is strong that he is receiving all that 
he requires according to his station in life. If he is 
living away from home, the merchant must prove, not 
only that the things supplied are what are generally 
understood to be necessaries, but also that the infant 
was actually in need of them and had no money to 
pay for them at the time of the purchase. 

A. parent in duty bound by law to support his child 
will be liable to others for necessaries supplied the in- 
fant only where the parent has failed in his duty to 
supply him with such necessaries or the money with 
which to buy them, or where a special emergency 
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exists calling for immediate action, and then only 
when the purchase was made on the parent’s credit. 


Of course, if the parent consents to the purchase on 
his credit he will be bound, whether the goods or serv- 
ices supplied are necessaries or not. 

4. Insane persons as parties to contracts —A con- 
tract made by an insane person may be avoided by 
him, but it is binding upon the other party unless 
avoided by the lunatic or, on his behalf, by his guard- 
jan or committee. This is true whether the other 
party knew of the lunacy or not. The old cases hold- 
ing that a lunatic’s contract is absolutely void have 
been overruled. It is, therefore, always binding on 
the other party, the election between disaffirming and 
ratifying being entirely for the lunatic or those acting 
for him. 

The modern cases have gone very much further 
even than making the contract voidable. They hold 
that if the other party to the contract had no knowl- 
edge or notice of the insanity the contract cannot be 
avoided by either party, if the contract is fair to the 
lunatic, in that no advantage is taken of him. There 
is no doubt about this in cases where the contract has 


_ been partly performed so that the other party cannot 


be restored to his former position. 'Tho there is 
some authority supporting the position that a purely 
executory contract, nothing having been done to- 
ward its performance on either side, cannot be . 
avoided by the lunatic where the other party had 
no notice of the lunacy, the weight of authority 
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is the other way, and the contract may be avoided 
by the lunatic or on his behalf. When the contract 
has been partly executed by the other party the 
weight of authority favors the rule that the luna- 
tic may rescind provided the consideration received 
by him is returned. 

5. Acts of adjudged lunatic void—After a man 
has been adjudged a lunatic in lunacy proceedings 
and a committee or guardian has been appointed to 
act for him, all acts of his are absolutely void, because 
his committee or guardian alone can transact his af- 
fairs. As stated above, his committee or guardian 
may disaffirm or ratify voidable contracts and trans- 
fers of property made by the lunatic before their ap- 
pointment. Contracts or conveyances made by him 
after their appointment are void for all purposes. 

6. Drunkenness.—Incapacity from drunkenness 
exists legally when it renders a person incapable of 
understanding the contract or other transaction in- 
volved. A lesser degree of intoxication does not 
amount to legal incapacity. If legal incapacity ex- 
ists from this cause it renders the contract, convey- 
ance or other transaction voidable at the intoxicated 
person’s election. In practically all cases in which 
the parties deal with each other in person the other 
party will have notice of the condition. The situa- 
tion was well expressed by a New Jersey court which 
. stated that the drunkard will be liable to the other 
party unless his condition was “brought about by the 
_ other party, or unless it was so total as to be palpable 
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evidence of fraud in the person entering into a con-: 
tract with one so intoxicated.” 

7. Married women.—The disabilities of the com- 
mon law upon a married woman’s power to contract 
and to own, convey and devise property have been 
removed completely or nearly so in most of the states. 
In the majority of the states she may contract as 
freely as tho unmarried. In many states she cannot 
enter into a contract of suretyship; in some she cannot 
contract with her husband; in others she.cannot con- 
tract to give her personal services without her hus- 
band’s consent. Again in several states she cannot 
convey land unless her husband joins with her in the 
conveyance. The details of these varying laws can 
be ascertained by consulting the statutes of the dif- 
ferent states. 

8. Contracts made for the benefit of third per- 
sons.—Promises made by one person to another 

which are for the benefit of a third person and are in- 
tended to be enforceable by him arise in two classes of 
cases: (a) when no benefit is derived by the person 
securing the promise, the sole benefit from its per- 
formance being received by the third person; and (b) 
when the promise calls for the payment or discharge 
in whole or in part of a debt or other obligation from 
the person securing the promise to the third person, 
performance, therefore, being for the benefit of both. 

In England, Massachusetts and a few other juris- 

dictions, by clinging literally to the technical forms 


of the usual simple contract with only two parties, the 
XXIV—6 
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courts have refused a remedy to the third person, con- 
trary to the intent of the two immediate parties to 
the contract and resulting in a very clear case of 
failure of justice. 

In New York and the great majority of the States 
of the Union, however, it is settled law that the third 
party as beneficiary may sue in all these cases if it 
appears that the immediate promisor and promisee 
intended that he was to have the right to enforce the 
promise (i. e., if the promise were really for his bene- 
fit in that sense) and that the person securing the 
promise did so as part of a valid business transaction 
which ought to be enforced and not as a mere gratuity 
to the beneficiary. — 

9. Third person as sole beneficiary—The first © 
class of cases, in which the beneficiary alone gets a 
benefit from performance, is illustrated by life in- 
surance policies. The beneficiary may now sue on 
the policy everywhere in the United States, statutes 
so providing in the few jurisdictions where technical 
decisions of the courts had held otherwise. It is ob- 
vious that such a contract is a valid business trans- 
action, something very different from a mere execu- 
tory gratuity which the law refuses to enforce. It 
is obvious in all cases of this kind that the beneficiary 
alone was intended to be benefited and that he alone 
could show damages for a breach. Therefore, he 
alone was intended to have the right to enforce it. 

10. Promisee and third person benefited—In the 
second class of cases the promise calls for the payment 
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or performance of a debt or obligation owing from 
_the promisee who secures the promise to the third per- 
son who in turn gets the immediate benefit of per- 
formance. In such situations there has been almost 
_ endless discussion by law writers and judges, result- 

ing in many conflicting theories, which are exceed- 
ingly confusing to a trained lawyer, and of no value 
whatever to a business man. It is enough for our 
purpose to know that in nearly every state of the 
country it is now settled law that such promises may 
be enforced by the third person as beneficiary pro- 
vided it appears (a) that some debt or obligation 
exists from the person securing the promise to such 
third person, and (b) that the parties intended the 
promise for the benefit of the third person in the sense 
that he was to have the right to enforce it. 

11. Assumption of mortgage debt——One of the 
commonest cases illustrating these contracts is the 
promise to assume or pay a mortgage indebtedness 
by a man who buys real property subject to a mort- 
gage. Because of the mortgage, he pays less by 
the amount of it and if he promises to pay the mort- 
gage indebtedness to the mortgagee in consideration 
of the conveyance of the land to him it is clear that 
he and the vendor both intend that the mortgagee 
shall look to him as the primary debtor, and that the 
mortgagee shall have the right to enforce the promise 
of assumption made by the purchaser of the land. 
The securing of such a promise by the vendor of the 
land as part of the transaction is not a mere gratuity 
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to the mortgagee; it is part of a valid business trans- 
action which the law is bound to recognize and en- 
force. 

If, however, the person securing the promise in 
any of these cases owes no debt or obligation of any 
kind to the third person, then he has no business se- 
curing such a promise; he is a mere officious inter- 
meddler with a matter that does not concern him, and - 
the promise which he secures for the benefit of a third 
person is a mere gratuity which the law will not en- 
force. Therefore, if a man who buys property sub- 
ject to a mortgage without assuming the mortgage 
debt thereafter conveys the property to another who 
assumes the debt, the promise to assume the debt 
cannot be enforced by the mortgagee, since this man 
who secured it, not having assumed the debt, did not 
owe it. He had no business securing such promise 
from his purchaser of'the land. It was a gratuity, in 
no way for his benefit, and therefore not a promise 
which the law will recognize and enforce. 

12. When contracts must be in writing.—Contracts 
under seal, called specialties, must be in writing in 
order that the necessary seal may be attached. The 
seal, not the writing, is the distinctive requisite of 
these contracts which gives them their peculiar ef- 
fect. All other contracts, including all business 
transactions of the usual kind, are valid without be- 
ing put in writing except when the Statute of Frauds, 
or some other statute of the state in which the con- 
tract is made, expressly requires that certain con- 
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tracts shall be in writing. The purpose of these 
statutes is to prevent fraud and perjury in cases open 


to an unusual degree to falsehood if the transaction 
were left to mere spoken words and to the memory 
of the parties and witnesses of what actually was said. 

13. Statute of Frauds —FEnacted in England dur- 
ing the reign of Charles II, the Statute of Frauds 
has been reenacted with only minor modifications by 
the American commonwealths. It is a somewhat 
comprehensive code of rules some of which apply to 
contracts in general, but most of which apply to 
particular types of contracts. Thruout, its provisions 
are designed to insure readily provable evidence of the 
transactions in question. Generally speaking, this 
is adequate evidence in writing, tho in some cases, 
particularly in the case of the sale of goods of a speci- 
fied value, other forms of evidence are declared ad- 


_missable. 


At this point we shall consider the main rules of 
the Statute which apply to contracts generally, and 
here we have to deal wholly with the requirements of 
written evidence. The provisions of the Statute 
which refer to particular types of contracts will be 
considered when those types are under consideration. 
Thus the provisions of the Statute which require writ- 
ten conveyances and leases of real property, and con- 
tracts in writing for the sale or leasing of an interest 
in land will be discussed in the chapter on the law 
of real estate. The requirements that contracts to 
answer for the debt or default of another must be in 
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writing will be treated in the chapter on the law of 
guaranty and suretyship; those relating to certain 
sales of personal property will be explained in the 
chapter on the law of sales of personal property. 
We shall now explain the other provisions of the 
Statute. The English Statute of Frauds has been 
followed, with certain variations in detail which will 
be noted hereafter, in all-the states of the United 
States. 
14. Contracts not to be performed within a year. 
One of the provisions of the fourth section of the 
Statute is that no action shall be brought on any agree- 
ment that is not to be performed within one year of 
the making thereof unless the agreement is in writ- 
ing. The courts have uniformly construed this 
as meaning that a parol contract is good unless 
it cannot be performed within one year. <A con- 
tract of personal service for two years, for in- 
stance, cannot be performed within the statutory 
period, and, therefore, must be in writing; but a con- 
tract to erect a building, which by the terms of the 
contract is to be completed in eighteen months, need 
not be in writing because it may be completed within 
a year. A fire insurance policy to run for two or 
more years is good tho not in writing because the 
loss by fire calling for completion of performance 
of the contract may occur within a year from the 
making of the contract. , 
15. Contracts for. indefinite periods——A. contract 
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of service or other contract to be performed for an 
indefinite period, until the happening of some uncer- 
tain event, or as long as one of the parties continues 
in business, or during the existence of a corporation 
or of a partnership, need not be in writing because 
it may end within a year. For the same reason a 
contract to run for the life of one or both of the 
parties is good by parol. . The death of either party 
which will terminate it may happen within a year. 
16. Contracts not to compete-—A contract not to 
engage in business in competition with the other 
party for a period exceeding a year, by weight of 
authority, must be in writing. There are, however, 
cases holding the other way in Massachusetts and 
in some other states, on the ground that if the party 
died within a year the agreement would be fully 
performed, since the contract then would be at an 
end. But the same is true also of a contract of 
personal service for more than a year, since it ends 
in the death of either party, yet these are the very 
cases to which the Statute was intended to apply, 
and include by far the most important group in which 
the courts have held that the contract must be in 
writing under this provision of the Statute. In each 
ease the party is relieved from further performance 
by death, since death makes further performance im- 
possible. 
17. Method of performance.—Tho parol agree- 
ments which may be performed within a year are 
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valid even if the parties fully expect, and the prob- 
abilities are strong, that their performance will take 
much longer, nevertheless the contract must be in 
writing if the method of performance as understood 
by the parties will certainly extend beyond a year, 
altho by abnormal and impracticable methods per- 
formances might be completed within the statutory 
limits. The understanding of the parties that a 
certain method of performance is to be followed which 
will certainly extend beyond a year brings the contract 
according to the best considered cases within this 
provision of the Statute. 

18. Contracts in consideration of marriage -—The 
fourth section of the Statute also provides that no — 
action shall be brought to charge any person upon 
any agreement made upon consideration of marriage 
unless the agreement is in writing and signed by the 
party to be charged. ‘The usual case is an agreement 
for a marriage settlement in consideration of mar- 
riage or a promise to marry, or an agreement by the 
intended wife to give up property rights, such as 
dower, in consideration of the marriage. Such con- 
tracts must be in writing to be valid. 


REVIEW 


Define an infant as contemplated by law and his right to 
make and avoid contracts. 

Describe the limitations upon right of contract which exists 
in cases of lunacy, drunkenness and, in the case of marriage, for 
women. 

Discuss contracts made for the benefit of third parties. 
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Describe the nature and the general purpose of the Statute 
‘of Frauds. 
Explain its provisions regarding contracts not to be performed 
within a year, and their interpretation. 

Explain how the method of performance affects the validity 
of parol agreements. 


CHAPTER VI 
CONTRACTS—PERFORMANCE 


1. Conditions in contracts in general.—Perform- 
ance of contracts involves the carrying out of the 
promise or promises made for the ‘benefit of the 
promisee, as limited by conditions (a) expressly im- 
posed by the promisor for his protection, or (b) im- 
plied in fact from the circumstances of the case show- 
ing the intention of the parties tho not expressed in 
words, or (c) when implied by law for the promisor’s 
protection because justice and expediency require 
them. Promises must be performed as made, or the 
promisor becomes liable to pay damages for breach 
of contract. If, however, he has qualified his promise 
by conditions which must happen before his obliga- 
tion to perform the contract arises, he will not be 
liable unless it appears, not only that he has failed to 
perform his promise, but also that the conditions prec- 
edent, upon which his liability depends, have hap- 
pened. Questions relating to the performance of 
contracts, therefore, apart from the obvious cases of 
interpretation of promises, are principally questions 
involving the different kinds of conditions, and their 
effect upon the liability of the parties for failure to 
perform their promises. The different kinds of con- 
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‘ditions in a contract will be now separately discussed. 


2. Express conditions—The promisor may make 
the performance of his promise subject to any condi-— 
tion he pleases, provided the condition does not call 
for an act which is illegal or impossible in the legal 
sense. ‘lhe numerous conditions which are common 
in insurance policies are good illustrations. The pur- 
pose of the promisor is to limit his promise so that 
it will not bind him unless the condition happens. 
Frequently his purpose is to secure performance of 
some act which the promisee is to perform in con- 
sideration of his promise. By expressly making the 
performance of such an act a condition precedent to 
his own obligation to perform his promise, he may 
not only hold the other party liable for breach of 
his promise to do the act, but he may set up such 
failure as a breach of condition relieving him from 


_his own obligation to perform his promise. 


3. Conditions implied in fact—Conditions implied 
in fact are true conditions intended by the parties to 
qualify their promises, tho not expressly made con- 
ditions in words; they are implied from the facts of 
the case. A contract to perform a personal service 
is necessarily subject to the condition precedent that 
the promisor continue alive for the period of the 
contract, and that he shall remain physically and 
mentally able to perform the service. A contract 
to sell goods is always subject to the condition that 
the buyer accept them. A contract to make repairs 
in a building necessarily involves the condition that 
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the promisor be allowed to enter and remain in the 
building for that purpose. These conditions do not 
differ in legal effect from express conditions. They 
are enforced because the parties presumably intended 
them, tho nothing was said about them in the contract. 

4. Conditions implied in law.—Another group of 
conditions comprise those implied as rules of law 
regulating the performance of contracts and their 
enforcement, whose purpose is to do justice be- 
tween the parties irrespective of their intent. A con- 
tract of sale of a chattel is a good illustration. De- 
livery of the thing sold and payment of the price at 
the time of delivery are mutual and concurrent condi- 
tions which the law implies, so that each party must 
offer to perform his part of the contract as a condi- 
tion precedent to the obligation of the other party 
to perform on his side. 

Justice demands that this rule be applied to the 
enforcement of such contracts. It may be said that 
the acceptance of this principle in business practice 
is so universal that the parties, in all such cases, may 
fairly be regarded as intending that their promises be 
limited ‘by these conditions. Yet that would hardly 
seem to be material, as the law applies the rule 
whether they intended it or not. 

Express conditions and conditions implied in fact 
must happen or be performed as the parties intended 
in order that the promisor may be held liable on the 
promise which they qualify. They are terms of his 
contract. He cannot be held liable except on the 


PERFORMANCE 75 


contract as made by him narrowed by all the qualifica- 


tions and conditions attached to it, irrespective of 


whether failure of the condition to happen or failure 
to perform it causes him damage or not. We shall 
see hereafter how the rule of substantial performance 
in certain cases has modified this principle. 

5. Performance prevented by promisor.—If the 
promisor directly or indirectly prevents the perform- 
ance of a promise to him or of a condition limiting his 
own promise, he cannot then set up this failure of 


. performance either as a basis of recovery of damages | 


in the first case, or as an excuse for non-performance 
of his own promise in the second case. It is thru his 
own fault that the other party has not performed. 

To illustrate this, if a building contract provides 
that an architect’s certificate of due performance of 
the contract to build shall be furnished as a condition 
precedent to payment to the builder of the sum he 
is to receive for erecting the building, and the owner 
prevents the architect from giving the certificate, he 
cannot set up the lack of the certificate as a defense 
to an action for the price. A buyer of goods, pay- 
ment to be made on condition that they be delivered, 
cannot set up failure to deliver if he refuses to accept 
delivery. 

In such cases, however, the promisee must show 
that he was ready, willing and able to perform the 
condition. If it appears that he could not or would 
not have complied with the condition in any event, 
whether the promisor prevented its performance or 
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not, he cannot recover on the promise, as in that case 
the prevention of performance of the condition by the 
promisor makes no difference. The usual case of 
this kind is a condition calling for the payment of 
money. If the promisor declares he will not perform 
his promise to which the payment is a condition prec- 
edent the promisee may hold him liable without pay- 
ing or offering to pay as the condition requires, but 
it must appear that he was ready, willing and able to 
pay, otherwise repudiation of his promise by the 
promisor would make no difference. 

6. Waiver of performance of conditions—The 
differences between promises and conditions is clearly 
seen in the application of the law of waiver. An 
obligation arising from a promise cannot be waived; 
it must be discharged by act of the obligee in one of 
the ways hereafter discussed in the chapter on the 
discharge of contracts. A waiver cannot amount to 
a discharge of a contract, because a mere agreement 
to give up a contract without a valid consideration is 
void. But a condition is a mere limitation upon a 
promise which may be availed of by the promisor as 
a defense, and he may waive the defense either be- 
fore or after breach of the condition. 

7. Waiver before time for performance—If the 
promisor says in advance that the promisee need not 
perform the condition, he cannot, after the time for 
performance has passed, set up the promisee’s failure 
to perform the condition. To permit him to do so 
would be a manifest fraud. Thus a provision in a 
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building contract to the effect that the contractor 
could not recover for extra work or material unless 
ordered in writing was waived by a parol order for 
such work and materials and thru the acceptance and 
part payment therefor by the owner. 

Notice of dishonor and presentment of a negotiable 
instrument may be waived in advance. The basis of 
_ the waiver in these cases is estoppel,’ the promisee, 

having been led into a failure to perform the condi- . 
tion by the promisor’s statement that he would not re- 
quire such performance. Therefore, the promisor 
may withdraw the waiver if he does it while there 
is still ample time for the promisee to perform the 
condition, and he has not been led into changing his 
position by the waiver. 

8. Waiver after breach of condition —After breach 
of a condition precedent by the promisee the promisor 
may elect to treat the contract as tho no breach had 
occurred, or he may treat the contract as rescinded 
because of the breach of condition. ‘The condition 
was reserved for his protection alone, and. if it will — 
be more to his advantage to go on with the contract, 
he may do so by simply waving the breach of condi- 
tion. It is like the right of a landlord to oust a 
tenant for breach of condition in a lease. ‘The land- 
lord may waive breaches committed by the tenant 

1 Estoppel is the name given to the rule that a man must stand 
by what he has said or done, on which another has acted in good faith 


and has changed his position, so that he would be damaged if the 
man estopped were allowed later to repudiate what he has said or 


done. 
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by any act recognizing the tenancy as continuing 
thereafter, as the condition is solely for his protec- 
tion. 

No question of a new consideration can fairly be 
raised in these cases; the original contract is not 
ended. ‘The promisor’s liability becomes subject to 
an accrued defense of which he may refuse to avail 
himself. However, he cannot take the position that 
the contract still continues for his benefit, and at the 
same time does not bind him because of the promisee’s 
breach of condition. 

9. Conditions in the sales of goods——If a vendor 
delivers to the vendee goods which are defective, ac- 
ceptance of the goods is a waiver of the breach of 
condition that goods of the quality specified in the 
contract be delivered. ‘Therefore, the vendee must 
perform his promise to pay the price. By weight of 
authority this does not prevent him from offsetting 
the damage which he sustains because of the breach 
of contract by the vendor. Tendering defective 
. goods is a breach of condition and of contract at the 
‘same time. Breach of the condition is waived by 
their acceptance, but acceptance is not a release of 
the vendor from liability to pay damages for his 
breach of contract unless the circumstances establish 
that the goods were delivered and accepted as full 
performance of the contract. The defect may be in 
the quantity or quality sold, or in the time of their 
delivery. The difficulties which have developed in 
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the law in connection with warranties will be dis- 
| cussed hereafter in the chapter on sales. 

| 10. Other illustrations—Failure to’ complete a 
building contract on time is both a breach of condi- 
tion and of contract by the builder. An extension 
of time before default is a waiver of the first kind 
above discussed. After default by the builder, the 
owner may waive the breach by going forward with 
the contract, ignoring his right to rescind because 
of the builder’s breach of condition, and he is liable 
_for the price after the builder completes his work, 
with a right of set-off for the damages arising from 
the delay. 

A contract to sell cal property which cannot be 
performed by the vendor because of an incumbrance 
or other defect of title is another illustration. The 
purchaser may waive the breach of condition by ac- 
cepting the title of the vendor and taking his deed. 
In this case however, he must pay the price without 
deduction of damages because the contract merges in 
the deed, and the vendee’s only remedy will be for 
breach of covenant of title in the deed. He may get 
specific performance of the contract in equity, and in 
that case equity will deduct the amount of his damage 
because of the defective title. 

Acceptance of defective workmanship is a waiver 
of the breach of condition that the work will be prop- 
erly done, exactly as in the other cases above dis- 
cussed. The work must then be paid for, with a de- 
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duction because of the defective workmanship; but 
if no complaint is made within a reasonable time, it 
is inferred that the performance as made was made 
and accepted in full discharge of the contract. No 
set-off will then be allowed. 

If an employe breaks his contract and thereby gives 
his employer the right to discharge him, the act of 
continuing him in the employment with knowledge of 
his breach is a waiver of the right to rescind the 
contract and to discharge the employe. He cannot 
thereafter be discharged on that ground, unless the 
right to discharge him therefor is expressly re- 
served by the employer. 

11. Conditions requiring architects’ certificates — 
We have seen that if the owner prevents the securing 
of an architect’s certificate by a builder under a con- 
tract making the obtaining of such certificate a condi- 
tion to payment of the price, the certificate will be 
dispensed with, e.g., the owner might induce the archi- 
tect to withhold a certificate which ought to be given. 
If the architect dies or becomes incapacitated or re- 
fuses to act, it is generally held in the United States 
that the builder may recover the price without the cer- 
tificate, it bemg the obvious intent of the parties that 
the condition shall apply only in the event that the 
architect can or will act. Performance of the con- - 
tract may then be proved in other ways. 

A more difficult question arises where the architect, 
acting in good faith, unreasonably refuses a certif- 
icate. In New York and several other states the 
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courts hold that the certificate may be dispensed with 
In such cases. In Massachusetts and probably a 
majority of the other states the opposite view is taken 
and the architect’s decision is held to be final, ex- 
cept, possibly, in cases of gross negligence on his part. 
If the architect has acted in good faith without mis- 
take as to the facts it is clear that his judgment of © 
the matter should not be set aside for that of a jury 
and contrary to the express terms of the contract. 
However, if the architect’s decision cannot be sus- 
tained on any reasonable basis, or is based on mistake 
of fact, it is clearly a case for relief on equitable prin- 
ciples, and the cases may probably be reconciled on 
that basis. 

12. Conditions as to time of payment of a debt.— 
A sale of property, title passing at once, gives rise 
to a debt for the price, and an expressed condition 
that the price shall be paid upon arrival does not 
prevent recovery of the price in case the goods never 
arrive. Performance of the condition has become 
impossible, and it is clear that the parties had no 
such contingency in mind, the purpose of the condi- 
tion being to fix a convenient time of payment. The 
literal terms of the contract are made to yield to the 
obvious intent that the debt should be paid in any 
event, title to the goods having passed to the pur- 
chaser. ’ 

13. Substantial performance.—If the promisee has 
substantially performed the conditions of the con- 
tract he may recover the contract price, tho he has 
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failed fully to comply with such conditions. ‘The 
loss occasioned to the promisor by such failure is de- 
ducted from his recovery. Of course this is in viola- 
tion of the express terms of the contract, and is 
justified as an interposition by the courts on equitable 
principles only to prevent a forfeiture of the prom- 
 isee’s labor and materials which would otherwise re- 
sult. The promisee cannot get the benefit of this 
doctrine if his default has been wilful. Moreover, 
it must appear that the default is not serious so that 
no injustice is done the promisor by a deduction of 
damages arising from it. 

14. Conditions implied by law in bilateral con- 
tracts—For centuries covenants or promises given 
the one for the other were enforced by the courts as 
independent promises, each party having a separate 
and distinct action for a breach of the other’s con- 
tract, subject to no defense because of his own failure 
to perform. 

Lord Mansfield, in the latter part of the eighteenth 
century, introduced the doctrine of implied condi- 
tions. ‘These conditions, having for their general 
purpose the requirement of the plaintiff in any such 
case to allege and prove that he had performed or of- 
fered to perform whatever he was bound to do under 
the contract prior to performance by the defendant, 
were based on the intent which the parties had or 
might have had if they had given the matter any 
thought. This was evidently a fiction used by the 
courts as a means to modify the old rule. 
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It is now generally recognized that, in the absence 
_of expressed intent by the parties, the law will imply 
such conditions in bilateral contracts as justice de- 
mands in their performance, without regard to what 
the parties may have had in mind or might have in- 
tended if they had considered the matter. 

15. Failure of performance by one party relieves 
the other from his promise.—Justice demands that a 
party substantially m default in the performance of 
his part of a bilateral contract shall not be permitted 
to hold the other party to performance of his part. 
The order in which performance of the respective 
promises of the parties is to take place is the most 
important factor in determining the liability of either 
party. When the contract or business custom 
provides that performance by one party is to precede 
performance by the other, such prior performance 
_ by the first party is implied by law as a condition pre- 
cedent to the second party’s liability to perform. The 
first party has broken his contract by his failure to 
perform the act which was to come first, and is liable 
in damages for the breach. The second party is re- 
lieved from his obligation to perform his part be- 
cause of the breach of condition by the first party. 
Thus in a contract of service, performance of the 
service must precede payment therefor; if there is 
a failure to render the service as promised, the party 
in default is liable in damages to the other party, 
and has broken the condition implied by law that he 
perform. Thus the other party is relieved from his 
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promise to pay the price. Mere delay in perform- 
ance by the party who is to perform first, of course, 
will not relieve the other party, unless it continues 
for such a time as to amount to a substantial breach. 

Default in performance which is relatively unim- 
portant is not regarded as a breach of condition., If 
the contract is for the sale of an automobile with two 
extra tires, and the vendor tenders the automobile 
with one tire only, the vendee is not discharged from 
his contract. He must pay the price less the value 
of the missing tire. The law implies the condition in 
these cases merely for the sake of accomplishing sub- 
stantial justice, and the condition will not be implied 
where the result would be manifest injustice. 

16. When order of performance is not indicated.— 
As in other cases, when the order of performance is 
not indicated, the plaintiff suing for breach of con- 
tract must show that he himself is not in default. 
For instance in a contract to refrain permanently or 
indefinitely from competition, for a price to be paid 
on a specified date, the party so refraining may sue 
for the price after the date of payment has passed; 
but he cannot recover if it appears that he broke his 
promise to refrain from competition prior to that 
date. If he has kept his promise to forbear, failure 
to pay the price for a time long enough to amount to 
a substantial breach of the contract will relieve him 
from further obligation to refrain from competition. 

17. Concurrent conditions—The law implies con- 
current conditions not only in cases in which per- 
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formance on both sides is set for a fixed date, but 


_also when no date is fixed, or when performance is to 


take place “on or before” a set day, if the promises 
on ‘both sides are such that they can be performed 
at the same time. However, performance must be 
capable of being made at the same moment, as the 
delivery of a chattel or of a deed conveying land for 
payment of a sum of money. When performance on 
either side takes a period of time the condition implied 
will necessarily be precedent rather than concurrent. 
Cases illustrating implied conditions precedent in the 
preceding sections sufficiently illustrate this rule. 

Express conditions in unilateral contracts as well 
as implied conditions in bilateral contracts may be 
mutual, and will always be so construed when per- 
formance may be concurrent at the same moment of 
time. Therefore unilateral offers to sell and convey 
land or to sell and deliver chattels in payment of a 
stated price are construed as calling for concurrent 
performance on both sides at the same moment, ex- 
actly as in the case of bilateral contracts to sell. 

18. Tender and readiness and willingness to per- 
form.—We have seen that in cases of express con- 
ditions the plaintiff must show either performance or 
tender of performance or that his performance has 
been waived or prevented by act of the other party, 
or again that the other party is unable or unwilling 
to perform his part of the contract. 

The same principles apply to implied conditions. 
The tender of performance of concurrent. conditions 
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is conditioned upon performance concurrently by the 
other party. If the plaintiff in such cases alleges 
and proves that the defendant has refused to perform 
his part of the contract, he need not make a tender 
which would be a mere form, but he must show that he 
was ready, willing and able to perform. If there is 
no tender and no refusal to perform by either party, 
neither can be held for breach of contract, ,since 
neither is in default. 

If performance is to take place on a fixed date, and 
time is of the essence of the contract, tender must be 
made on that date; if time is not of the essence, tender 
must be made within a reasonable time thereafter, or 
the other party cannot be putin default. If no time 
is fixed for performance by the terms of the contract, 
then tender must be made within a reasonable time. 

In other words the party suing must show that he 
has offered to do what his contract calls for as a con- 
dition precedent to holding the defendant liable for 
a breach of the contract. Here, as in cases of ex- 
press conditions, tender need not be made when the 
other party has refused in advance to perform the 
contract, or has made performance impossible, as, 
for instance, by selling and transferring the goods or 
land to another person. 

19. Impossibility of performance of conditions 
not due to fault of the plaintiff —In case of impos- 
sibility of performance of conditions thru no fault of 
the plaintiff the defendant is relieved from liability 
exactly as tho the breach were due to the plaintiff’s 
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act. ‘The defendant has not received the thing or act 


he bargained for and therefore should not be com- 


pelled to pay. Illness of an employe, for this reason, 
frees the employer from payment of wages, as he 
has not received the employe’s services. Failure to 
perform a contract for excavating or other construc- 
tion will not be excused because of physical diffi- 
culties which make performance by the plaintiff im- 
possible as a practical matter. The condition must 
be performed if he is to recover the contract price. 

20. Part or substantial performance-—We have 
seen how in building contracts even express con- 
ditions will not bar a recovery by the builder if his 
failure to comply with the condition of performance 
is comparatively slight, and without bad faith. 
Where the breach of promise or condition extends 
only to part of the consideration, and the other party 


gets substantially what he contracted for, the breach 


of condition will not bar a recovery, and damages be- 
cause of the breach will be deducted from the sum 
payable by the other party. 

The application and enforcement of this principle 
necessarily depends in each case upon what justice 
demands. ‘The contract may involve several prom- 
ises by the plaintiff, and the one broken’ by him may 
be comparatively unimportant and incidental, or the 
breach may be a comparatively unimportant breach 
of the only promise made by the plaintiff. In such 
cases this doctrine of substantial performance applies. 

On the other hand it will not apply and the plain- 
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tiff cannot recover if his breach is so important that it 
defeats substantially the main purpose of the con- 
tract, so that the defendant does not get substantially 
what he contracted for. 

In addition to the building cases, this is further 
illustrated by the case of a plaintiff who contracted 
to cut and pile 50,000 cords of wood, the defendant 
agreeing to build shacks for his men. It was held 
that the defendant’s failure to build the shacks was 
not such a breach of condition as would discharge the 
plaintiff from his promise to cut the wood. 

21. Time of performance—vwhen time is of the es- 
sence.—F ailure to perform a promise at the time 
fixed by the contract is always a breach for which 
damages may be recovered. But is it also a breach 
of condition relieving the other party from liability 
under his promise? Under the cases mere delay in 
performance, if not unreasonably extended, is not 
treated as a failure to perform the condition unless 
time is of the essence of the contract. If time is made 
of the essence by express provision in the contract, 
then delay in performance gives the other party the 
right to rescind; time is also of the essence when the 
nature of the contract is such that time of perform- 
ance is of primary importance to the promisor. 

In these cases the same problem is presented as in 
other cases of incomplete performance. Does the 
promisor receive for the money which he is to pay 
substantially what he bargained for, so that justice 
will be done all around by merely deducting there- 
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from damages due to the delay, or is he deprived of 
the essence of what he bargained for because of the 
delay? 

_ 22. Contracts of sale, time is of the essence.— 
Executory contracts to sell personal property are 
subject to the rule that time is of the essence. Ten- 
der by one party to the other, either of the chattel or 
_ the price, must be made on the day fixed by the con- 
tract. In executed sales where title has passed, the 
rule is the other way. A reasonable delay by either 
party will not relieve the other from his promise. 
This is obvious in the case of sales on instalments, in- 
volving partial performance, and is justified in other 
cases of executed sales because title to the goods has 
passed to the purchaser. 

Executory contracts to sell real property are sub- 
ject to the same rules in this regard as similar con- 
tracts for the sale of personalty. Tender must be 
made by either party seeking to hold the other on the 
day provided for the delivering of the deed. 

23. Time is of the essence in other cases.—Build- 
ing contracts are generally held to come under the 
rule that time is not of the essence. Undue delay 
will amount to a total breach, but a delay which is not 
unreasonable will be remedied by a deduction of dam- 
ages from the owner’s payment. Here, as in other 
cases, time may be expressly made of the essence, and 
the facts of a particular case may justify such a 
holding. 

In contracts of service time is not of the essence 
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unless expressly provided, even as to the time when 
performance is to start. But time is very important 
if the service is to be rendered in a commerical trans- 
action involving the shipment or delivery of goods. 
Thus time of sailing is of the essence in a charter 
party. 

24. Severable or divisible contracts—A_ contract 
is severable or divisible when the performance on both 
sides is made up of distinct and exact parts, and parts 
of the price to be paid on one side are in return for 
corresponding parts of the goods or service to be sup- 
plied or rendered on the other. A contract of service 
for a year at $100 per month payable monthly, and a 
sale of a specified quantity of coal to be deliverd 
monthly at $12 per ton, are illustrations. The dis- 
tinctive feature of these contracts is that on perform- 
ance of a specified part of the contract the amount 
agreed to be paid for that part at once becomes due 
and payable, irrespective of whether either or both 
parties are subsequently in default on later instal- 
ments, 

A contract for the sale of a list of goods at prices 
stated for each item of the list is severable, so that on 
delivery of part of the goods and failure to deliver 
the balance the courts permit a recovery of the 
amount to be paid for the goods delivered, and dam- 
ages for the failure to deliver the balance of' the list. 
But no recovery will be allowed except on the de- 
livery of all the goods if the contract so expressly pro- 
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vides or the intent to that effect is clear from the 
circumstances of the case. 

Contracts of service for a stated period, as for a 
year at $50 per month, nothing being said as to time 
of payment, have been quite generally construed as 
entire, so that the entire term of service must be ren- 
- dered before the wages can be recovered. However, 
in Massachusetts and several other states it is held, 
more reasonably, that the reservation of wages by the 
month involves an implied intent that the wages be 
payable monthly so that the monthly wages which 
have accrued before the breach by the employe may 
be recovered by him, in spite of the subsequent breach 
of the contract on his part. 

A material breach as to any instalment not only 
bars a recovery of the corresponding price or other 
performance as against the other party, but it gives 
the other party the right, unless the breach is waived, 
to terminate the contract as to the other instalments. 

25. Effect of prospective unwillingness or inability 
to perform.—lIf one of the parties states in advance 
that he will not perform or makes such intention 
clear by his conduct, the other party may treat the 
contract as ended, and will be relieved from further 
performance. Inability to perform, arising from’ 
destruction of the subject matter of the contract, 
lack of title to the property to be transferred under 
the contract or other causes, will have the same result. 
Of course, prospective breaches of this kind will not 
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end the contract except as the other party so elects. 
He need not wait until the time for performance, 
however, but may rescind the contract and sue for 


damages. 


REVIEW 


Outline the three classes of conditions limiting the perform- 
ance of contracts in general. 

Explain what is meant by conditions implied in fact; con- 
ditions implied in law. 

Define waiver and outline its effect when made after a breach 
of conditions. 3 

Discuss the doctrine of substantial performance. 

Explain the features of a severable contract. 


CHAPTER VII 
CONTRACTS—ASSIGNMENT AND DISCHARGE 


1. Nature of assignments of contracts —Under the 
ancient common law no right of action or right to en- 
force a claim in court could be assigned, at any rate 
without the consent of both parties to the transaction. 
A right of action was regarded as a personal thing 
between the immediate parties, and the right to en- 
force it could not be transferred to any other person. 

The necessities of a slowly-developing commercial 
life required a departure from this extremely narrow 
and unwarranted position. The demands of business 
and business men resulted in the adoption into the 
English common law of the law merchant relating to 
commercial paper. Under this law negotiable bills of 
exchange and promissory notes could be transferred 
like chattels, title passing to the transferee and vest- 
ing in him like any other kind of property. Other 
rights of action in contracts not personal in their na- 
ture became assignable thru a fiction which regarded 
the assignee as the agent of the assignor with power 
to collect the amount due in the assignor’s name but 
for his own benefit, and means were found, first in 
equity and later at law, to protect the assignee from 


any act of the assignor which would interfere with his 
93 
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rights as owner of the contractual right. The courts 
still talk about assignments as powers of attorney to 
collect in the name of the assignor, but in most states 
the assignee sues in his own name in enforcing the 
claim and, of course, the amount collected by him is 
his. There is no doubt that the contractual right so 
assigned to him is his property, altho the old fiction 
still lives on in the rule that the technical legal title 
to the claim is not in him. 

This is of practical importance in applying the doc- 
trine in equity that a purchaser for value of any prop- 
erty without notice of any equitable right in a third 
person, takes free of the equity, provided he acquires 
the legal title. As the assignee of a contractual right 
does not get the legal title, except in the case of nego- 
tiable instruments, it follows that he takes as owner 
of the right subject to equities which may exist in 
third persons. This is a technical doctrine, for the 
lawyer rather than the business man. 

2. What contractual rights may be assigned. — 
Accrued rights to the recovery of money, as in case 
of the price of goods sold, land conveyed, wages, or 
damages arising out of the breach of any contract, 
may be assigned freely. Personal contracts calling 
for a personal relation, as that of master and servant, 
cannot be assigned, tho wages already due may be 
assigned. ‘The promisee cannot assign a contract 
with a painter to paint his portrait, tho he may assign 
the picture, just as the servant may assign his wages. 
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_ A contract to purchase goods or land, or the rights 


under any other contract not involving a personal re- 


lation may be readily transferred to a third person. 


Just as the results of personal service, such as wages, 
may be assigned, so also, may damages which have 
already accrued as a result of any breach of contract, 
whether personal or otherwise. 

The strong tendency of the modern law is in favor 
of freedom of assignment. Contracts will be con- 
strued as permitting their assignment if at all pos- 
sible. Therefore, a contract not to compete may be 
assigned with the business for the benefit of which 
the contract was made, as it is interpreted as being a 
contract not to compete with the business rather than 
with the owner of the business. 

3. How far future contractual rights may be as- 
signed.—It is clearly contrary to public policy to per- 
mit a man to assign away in advance whatever he may 


‘become entitled to in the future, and for that reason, 


the law in most states has set an arbitrary limit upon 
assignments of future contractual rights. There 
must be a contract under which the future debt may 
arise, whether a contract of employment or a contract 
of any other kind, in order that the assignment of the 
prospective and contingent debt may be valid. An 
assignment of future wages or future profits from an 
employment or business contract which the assignor 
hopes to secure is void, not because of anything in the 
nature of things which would prevent such assign- 
xXXIV—8 
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ments but because they exceed the limit, fixed by the 
courts in the interests of public policy, beyond which 
these assignments shall not go. 

4. Assignments contrary to public policy—Apart 
from assignments forbidden by statute, such as claims 
against the United States until they have been al- 
lowed, it is generally held without the aid of any stat- 
ute that the pay of public officers cannot be assigned 
in advance, tho cash wages or salaries which have be- 
come due may generally be assigned. Regarding 
options the better view is that they may be assigned 
like other non-personal contractual rights, in spite of 
the rule that an offer may be accepted only by the 
offeree. Pensions solely for past services are assign- 
able, but pensions of soldiers and sailors in the United 
States are not subject to assignment because of stat- 
utory prohibition. 

5. Assignment of executory bilateral contracts.— 
No difficulty exists as to the right to assign an accrued 
debt under a bilateral contract. But the complete 
transfer of an executory bilateral contract involves 
not only the assignment of the future rights of the 
assignor under the contract but also the delegation to 
the assignee of his obligation thereunder. Duties or 
obligations non-personal in their nature may be 
delegated to another but they cannot be assigned. 
The assignee who takes over such duties is bound by 
his express or implied promise to assume them, but 
the assignor of the contract continues liable for their 
performance to the other party to the contract. No 
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difficulty exists as to the assignment of the assignor’s 
future rights under the contract, assuming they are 


not of a personal nature. But the only way in which 
the assignor may relieve himself of his obligations 
under the contract in such cases is by a novation, the 


formation of a new contract which is substituted for 


the old, the other party agreeing to release the as- 
signor in consideration of the promise of the assignee 
to assume the assignor’s obligations under the contract. 

6. Liffect of express prohibition of consent to as- 
signment.—As the parties’ intent controls in a con- 
tract, there can be no assignment if the contract for- 
bids it. A prohibition of this kind is very unusual in 
ordinary business contracts not involving a personal 
service or other personal relation, and calling simply 
for the payment of money or the supplying of ordi- 
nary commodities. Sometimes a contract to purchase 
land and a earrier’s contract to carry and deliver 
goods are expressly made non-assignable. Insurance 
contracts are regularly made non-assignable because 
of the change in the risk which might well follow an 
assignment of the policy before loss. 

The delegation of duties under a bilateral contract 
may be forbidden in the same way. In letting a 
building contract the owner should bear in mind the 
possibility of assignment and delegation of duties 
thereunder to another builder. If the personal at- 
tention and responsibility of the builder in question 
is important, a provision forbidding assignment. of 
the contract with the attendant delegation of duty 
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should be inserted in the contract. In many cases of 
this general nature the question is often a close one 
as to whether the contract may be assigned or not, 
and the doubt should be removed by an express pro- 
vision one way or the other. So where a contract, be- 
cause of its personal character, could not. ordinarily 
be assigned, an express provision permitting assign- 
ment would make it freely assignable. 

7. Distinction between assignments and orders, 
drafts and checks.—An order, draft or check calls for 
the payment to the payee by the drawee of the 
amount specified, irrespective of whether a debt or 
other claim exists against the drawee. There is no 
intent to assign a claim against the drawee in whole 
or in part. Even in the case of checks, tho nominally 
the check is drawn against a fund on deposit in the 
bank, it is an order to pay which may be honored ir- 
respective of whether there are sufficient funds on 
deposit to meet it or not. 

An order amounting to a partial or equitable as- 
signment is illustrated by an order given by a builder 
to pay to another an instalment or part of it to be- 
come due under a building contract. <A definite as- 
signment of a part of the builder’s prospective claim 
is clearly expressed in such case. 

8. Form of assignments—No particular form is 
necessary to the validity of an assignment. Even in 
the case of the assignment of instruments under seal, 
a parol assignment is good, except in Massachusetts 
where it is held that the assignment must also be 
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under seal. An assignment need not be in writing 
except where statutes so provide. 

In some states statutes provide that, if the assign- 
ment be in writing, the assignee may sue in his own 
name; but that the assignment is good by parol, the 
writing being necessary only so that suit may be 
brought in the assignee’s instead of the assignor’s 
name. 

In most states, however, the assignee may always 
sue in his own name by express statutory provision 
whether the assignment is in writing or not. Con-— 
tracts for the sale of land must be in writing under 
the Statute of Frauds, and an assignment of such a 
contract must be in writing because it is not only an 
assignment of the contract but also a transfer of an 
equitable estate in the land which the assignor has 
acquired under the contract. The assignor alone can 

question the validity of the assignment in this case. 
The oral authority to enforce the contract in the name 
of the assignor as against the vendor is perfectly 
valid, so that the vendor cannot raise the objection 
of the Statute. 

Assignments of leases have to be in writing under 
the Statute of Frauds. In New York and many of 
the states, assignments of leases for over a year must 
be in writing, while assignments of leases for a year 
or under may be by parol. 

9. Defenses which the obligor may set up against 
the assignee—As explained at the beginning of this 
chapter, in discussing the nature of assignments, the 
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legal title to the claim does not pass; all the assignee 
gets is a power of attorney to collect the claim for 
his own benefit. It follows that he takes the claim, 
subject to all defenses that the obligor has against 
the assignor, such as fraud, duress, and others, and 
also rights of set-off or counterclaim on other debts 
or obligations which under the local law might be set 
up by the obligor if an action on the claim had been 
brought against him by the assignor. 

10. Discharge of contracts—The usual and ex- 
pected method of discharging a contract is by per- 
formance according to its terms. This phase of con- 
tract law has been sufficiently discussed in an earlier 
chapter. If the contract has been fully performed 
on both sides it is, obviously, at an end. The other 
ways in which a contract may be ended are by release, 
rescission by parol, accord and satisfaction, novation, 
rescission for breach of contract, cancelation, altera- 
tion, merger and impossibility. Each of these 
methods of discharge will now be separately 
discussed. 

11. Release of contracts—A release is a surrender 
of his rights by: an obligee to the obligor... A re- 
lease under seal: effectively ends the contract. In 
states which have not abolished seals no consideration 
is necessary if a seal is used. In states which have 
abolished seals by statute or in which a seal is by 
statute made simply presumptive evidence of con- 
sideration, a release will have the effect only of a 
parol rescission, and a consideration is necessary. 
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In New York, the statute so providing applies only 
to executory contracts under seal, and as a release is 


not executory it has its original common law effect in 
discharging contracts." A release of a right to arise 
in the future can be given effect only as a covenant 
not to sue, and as such it will accomplish its purpose 
as between the immediate parties, as the covenant will 
be perpetually enforced. But in the case of a future 
joint obligation, a release of one of the prospective 
obligors will not discharge the others because the 
covenant not to sue does not discharge the obligation 
when it arises; it merely bars an action against the 
obligor in whose favor it was made. A release of one 
of several joint obligors whose obligation is present, 
not prospective, will discharge all the others as well, 
unless the right to hold the others is expressly re- 
served, in which case it is construed as a covenant not 
to sue, and it will be enforced only in favor of the ob- 
ligor in whose favor it was made. 

12. Rescission by parol.—The ending of the con- 
tract by parol requires a new contract, and therefore, 
there must be a valid consideration to support it. In 
a bilateral contract, not fully performed on either 
side, there is no difficulty; the promise to give up per- 
formance on one side is ‘consideration for the promise 

1A release may be used in many situations. In the case of the pay- 
ment of a debt for example, a receipt is merely evidence that the 
money has been paid. A release would go further and recite that in 


consideration of the payment made the debtor was released from alk 
obligations of any kind growing out of the transactions which gave rise 


to the debt. 
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to give up performance on the other. ‘The agreement 
will be implied from facts showing that the parties 
have mutually abandoned the contract, tho no agree- 
ment to that effect in words has been made. A new 
contract will be given effect as discharging a contract 
on both sides, so that each binds himself to something 
different, as a valid discharge of the old contract, the 
new one taking its place. This is not so, however, 
if either party under the new contract binds himself 
only to what the old contract bound him. He gives 
no consideration in that case for the new promise or 
promises made by the other party.. The old contract 
may be in writing and the new contract may be by 
parol, unless a writing is necessary under the Statute 
of Frauds. 

For the same reason a unilateral contract, or a 
bilateral contract which has become unilateral by per- 
formance on one side, cannot be discharged by mere 
mutual agreement without a new consideration. 
One party gives nothing in return for the other 
party’s agreement to surrender his right to demand 
performance. ; 

Contracts under seal at common law required an 
instrument under seal to discharge them. The 
modern law, however, is that'an agreement by parol 
contract will be given effect as discharging a contract 
under seal. This is necessarily so in the many states 
which have abolished seals, and in the other states 
the same result is reached on equitable grounds. 

13. Accord and satisfaction—An accord is an 
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agreement by one party to give, and by the other 
| party to receive, a stated sum of money or other thing 
of value in satisfaction and discharge of an existing 
right of action. The actual performance of that 
agreement is a satisfaction. The accord, however, 
cannot be set up as a defense to an action to enforce 
the original cause of action. The only relief against 
such an action is in equity for an injunction to re- 
_ strain it, accompanied by an action for specific per- 
_ formance of the accord, tho few eases of the kind have 
been decided. If the accord is performed, that is, 
if the agreed amount is paid and accepted in satis- 
faction of the cause of action, it is a complete defense 
to the enforcement of the claim. An accord alone 
may be intended as satisfaction, the promise to pay 
the amount of the accord taking the place of the 
original obligation, but such a case is unusual, and the 
facts indicative of such intent must be clear. 

The requisites of a satisfaction are the same as 
those of consideration. 'The adequacy or inadequacy 
of the satisfaction is immaterial, the courts leaving to 
the parties the determination of their own bargain. 
Payment of part of an undisputed debt is not a good 
satisfaction, and any other act which would be held 
insufficient as consideration for a promise will also 
be insufficient as a satisfaction. The tests of a valid 
satisfaction and valid consideration are, therefore, 
the same. : 

14. Attempted satisfaction of disputed claim by 
check.—A check sent in full satisfaction of a disputed 
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claim, a statement to that effect being sent with the 
check or written upon it, followed by a reply from 
the creditor that he will apply the check on account 
but will not accept it in full payment, is generally 
held to be a good accord and satisfaction since the 
creditor cannot keep the check without accepting 
the terms on which it was sent to him. <A few 
courts have held that no satisfaction occurs in such 
cases unless the parties so intended, and obviously, 
no such intent exists in the creditor. These cases 
have been overruled in New York, Massachusetts 
and some of the other states by later cases. In the 
above case the creditor cannot assert that he has con- 
verted the check when his only right. to keep it is 
in satisfaction of his claim. 

The prevailing rule that a satisfaction occurs is 
based on the general principle that a man cannot as- 
sert that an act was done wrongfully when it may be 
done rightfully with the result of bmding him to some 
obligation. A tenant holding over at the end of his 
term is liable as a hold-over tenant even tho he gave 
notice before holding over that he did not intend to be 
bound for another period. 

15. Accounts stated—An account stated is a state- . 
ment of account between the parties fixing a stated 
sum as the amount due, based on a prior debt or debts, 
which the debtor expressly or impliedly agrees to pay. 
The new promise takes the place of and operates to 
discharge the debt or debts on which the account 
Stated is based. The creditor’s action is brought on 
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the account stated, and the items of indebtedness need 
not be set forth or proved in the action. 

The more usual form of an account stated is where 
the creditor submits a statement of account which is 
retained by the debtor without objection for an un- 
reasonable time. There need be no consideration, 
other than the prior indebtedness, for the promise to 
pay the amount stated. This is probably a survival 
of the old law that prior indebtedness was a good con- 
sideration for a promise. | 

16. Novation.—A. novation is a new promise made 
by a third party to pay or assume an existing obliga- 
tion in consideration of the discharge of the original 
obligor. ‘The original obligation is discharged by the 
obligee in consideration of the promise of the third 
party to perform it. For instance, a tenant assigns 
his term to X, and it is agreed between the landlord 
and tenant and X that the landlord shall release the 
tenant from his obligation to pay rent thereafter in 
consideration of X’s promise to pay rent directly to 
the landlord. The consideration for the agreement 
of the landlord to discharge the tenant from his ob- 
ligation is the assignee’s promise to pay the rent to 
him. It is, of course, evident here that a new and 
distinct contract must be made, and that the creditor, 
as well as the debtor and the third person, is a neces- 
sary party. 

An agreement by the assignee in the above case to 
pay the rent in consideration of the discharge of the 
tenant, but without the concurrence of the landlord, 
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would not discharge the tenant, tho the assignee 
would become liable to the landlord as a third party 
beneficiary. 

17. Rescission for breach of contract—What con- 
stitutes a breach of contract thus giving the other 
party the right to end the contract and sue for dam- 
ages, or at his election, to waive the breach and pro- 
ceed with performance of the contract, has been made 
clear in the chapter on performance of contracts. 
If the contract is rescinded for breach, it ends at 
once, leaving only an action for damages against the 
party guilty of the breach. 

18. Cancelation—Cancelation and surrender are 
the usual means of discharging contracts under seal 
and negotiable instruments. Such mstruments have 
always been something more than mere written evi- 
dence of contracts; they are the actual contracts, and 
their surrender and cancelation results in their dis- 
charge. In the case of negotiable paper surrender 
alone before maturity with intent to discharge, while 
a good discharge as between the parties, will not be 
effective as against an innocent purchaser for value 
in case the instrument is wrongfully transferred to 
him before maturity .by one having apparent title as 
payee or indorsee. ‘The surrender in such case is an 
equitable defense which is cut off by a transfer to a 
purchaser for value without notice. 

Surrender of a simple contract in writing has the 
effect only of evidence of discharge by a parol con- 
tract, and whether or not a valid contract or discharge 
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has taken place will turn on the principles previously 
discussed in this chapter. 

19. Alteration.—A material alteration of a written 
contract, whether under seal or not, if fraudulently 
made by the obligee, vitiates the contract. But the 
contract is not destroyed thru an alteration made by 
mistake, or with no fraudulent intent. Immaterial 
alterations have no effect irrespective of motive or in- 
tent. Alterations made by the obligor will, of course, 
not avoid the contract. Alterations made by a 
stranger, or by the agent or attorney of the obligee 
without authority from him, do not avoid the contract. 

The Uniform Negotiable Instruments Law has 
modified the rule in its application to negotiable in- 
struments. By copying the corresponding provision 
of the English statute, the English rule of discharg- 
ing the instrument if altered by a stranger while it 
is in the possession of the obligee, or if altered by the 


_. obligee himself or by his agent, without fraudulent 


intent, has apparently been established by this statute 
in the many states which have enacted it. 

20. Discharge of contracts by merger—When a 
judgment is recovered on a contract obligation the 
contract merges in the judgment. So also when a 
contract under seal is made and delivered between 
the same parties to take the place of an existing 
simple contract, the simple contract is discharged by 

merger in the specialty. 

The same result follows the giving of a negotiable 
instrument (bill or note) in discharge of his debt by 
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the debtor to the creditor. The intention to discharge 
the debt must appear affirmatively. If it does not 
so appear, then the law presumes that an absolute 
discharge of the debt was not intended. The ac- 
tion on the debt is suspended until the bill or note 
matures, and if it is then dishonored the debt is re- 
vived and the bill or note is treated as security for its 
payment. 

21. Impossibility of performance.—Subjective im- 
possibility, arising from the inability of the promisor 
to perform, as his insolvency, does not relieve him of 
his obligation. Objective impossibility, where per- 
formance is impossible because of some condition not 
depending upon the capacity or resources of the 
promisor, will relieve the promisor from his contract 
in several classes of cases. It will be helpful to dis- 
cuss briefly these cases. 

(a) When by change in the law the act contracted 
to be done has become illegal the promisor is relieved 
from his contract. It is clear that a party cannot be 
required to break the law, and the justice of declaring 
the contract at an end in such a case is obvious. 

(b) Again, when performance of a contract in- 
volving personal service has become impossible by the 
death or continued illness of the party who was to 
perform, this will serve to terminate the contract. 
The death or illness of the employer will also end the 
contract if his relation with the employe was a per- 
sonal one. But in contracts of employment, in spite 
of a tendency of the cases to hold that the death of 


ASSIGNMENT AND DISCHARGE 109 


either employe or employer will end the contract, 
there is no good reason why the employer’s death 
should have that effect when the situation is such that 
supervision over the employe was or could be dele- 
gated to some superintendent or foreman. In many 
cases of contracts of employment the employer’s con- 
tract is not personal in its performance, tho the em- 
ploye’s always is. The illness of the employe must 
continue beyond a reasonable time before the em- 
ployer can terminate the contract on that ground. 

(c) Destruction of the subject matter of the con- 
tract is another case falling in this same general 
category. A contract to sell a specific chattel or 
chattels necessarily involves their continued exist- 
ence. Their destruction, therefore, ends the contract. 
If some of the goods are destroyed or seriously dam- 
aged the buyer may elect either to rescind or to take 
what is left and pay for them the pro rata sale price 
if the contract was divisible, otherwise he must pay 
the full price. For the same reason destruction of 
a building or ship essential to the performance of 
the contract discharges the contract. Thus the 
owner of a cheese factory was discharged from his 
contract to manufacture cheese from milk supplied 
by farmers in the neighborhood by the burning of his 
factory. 

On the other hand, a contract of employment to sell 
the employer’s products manufactured in his factory 
was not discharged by the burning of the factory. 
It is evident that the impossibility of performance 
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which relieves the parties must arise from such an 
important change in the situation connected with 
performance of the contract that the parties could not 
reasonably have intended that the contract should 
continue under such new conditions. 

The usual way of explaining the different cases 
of impossibility of performance arising after the con- 
tract is made is that a condition is implied in fact, 
based on the reasonably presumed intent of the par- 
ties, that the person or thing essential to performance 
will continue in existence so that performance may 
be made. Either the use of the factory, ship, stream, 
or other means of performance must have been con- 
tracted for or such use very clearly understood by 
the parties as the sole means of performance in order 
that a condition of this kind will be implied. A sale 
of goods not identified, or a contract to manufacture 
goods without specifying the means of manufacture 
will not be discharged because the contractor’s goods 
or the factory with which he intended to fulfil the 
contract have been destroyed. 

Impossibility arising because of inability of the 
promiser to carry out his contract, subjective rather 
than objective, has no effect on the contract. His 
insolvency or inability to raise the amount required 
to pay the price, or the practical impossibility of se- 
curing the goods which he has contracted to deliver 
because of market conditions or otherwise will be no 
excuse, because, obviously, he assumed the risk, and 
no such condition could be fairly implied. In the 
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case of a building contract, destruction of the build- 
ing before completion by fire, tempest or otherwise 
without fault of the builder, does not discharge him 
from his contract or extend his time for perform- 
ance, and for the same reason obstruction in perform- 
ing a contract for excavating will in no way modify 
the contractor’s liability. 


REVIEW 


What is an assignment? Explain why the old rule that con- 
tracts could not be assigned has been modified, and what the 
present tendency in this respect is. 

Distinguish between assignable and nonassignable contracts, 
giving practical illustrations of each class. 

Explain how the exercise of the right of assignment may be 
prevented, and the circumstances in which it may be desirable 
to do this. 

Name the various ways in which a contract may be discharged 

Define a satisfacticn and tell what are its requisites. 

Explain “novation.” 

State the rules of law regarding alterations in contract, and 

regarding impossibility of performance. 
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CHAPTER VIII 
NEGOTIABLE INSTRUMENTS 


1. Origin of negotiable instruments.—Negotiable 
instruments include promissory notes, bills of ex- 
change and checks. There are other imstruments 
which have some of the qualities of such commercial 
paper and are sometimes described as quasi-nego- 
tiable instruments. Bills of lading, certificates of 
deposit, warehouse receipts, stock certificates, coupons 
and letters of credit are examples of this type. 

The law of negotiable instruments illustrates 
strikingly the historical fact that much of the law is 
little more than an enunciation by courts, in the 
form of decisions, or by legislatures, in the form of 
statutes, of certain usages, customs and principles of 
conduct which have grown gradually to be generally 
accepted by the community before being reduced to 
written statutes and rules binding upon each member. 

The law of negotiable instruments originally grew 
up as a custom among the merchants of London. 
Because of its convenience in the transaction of busi- 
ness this custom finally came to have the force of 
law, its rules were enforced by the courts and finally 
erystalized into a statute adopted by Parliament in 
1705. 'That statute served as the basis of the Ameri- 


can law upon the subject until the Uniform Nego- 
112 : oe 
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tiable Instruments Law was prepared. In the last 
twenty-five years this law has been adopted by most 
of the states. 

2. Negotiability— Negotiable paper is of great 
convenience to the business man. The quality of 
negotiability e¢hables the owner of the instrument to 
transfer to another person a greater or more valuable 
right in the instrument, or a better title to it than 
the original owner himself possessed. 

When a party to an ordinary contract assigns his 
rights under the contract, or as we say, assigns the 
contract, the assignee is in legal effect substituted in 


place of the original party. The assignee assumes 


entire liability on the contract. Any defense or 
counterclaim which would have been available as 
against the original party to the contract is equally 
good against the assignee. Thus the rights and 
obligations of the assignee of a contract become im- 
possible of determination without a full inquiry as 
to the rights and obligations existing between the 
original parties to the contract. 

The quality of negotiability, however, enables the 
holder of a promissory note or bill of exchange to 
transfer the title to the instrument to another person 
free from all such defenses, set-offs and counter- 
claims. In consequence the party under obligation 
to pay is compelled to pay in exact accordance with 
the terms of the instrument regardless of any claim 
that he might have against the original holder of the 


instrument. 
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Suppose that Brown buys from Sharp a bill of 
goods which Sharp has warranted to possess certain 
qualities and gives Sharp a negotiable note in pay- 
ment for the goods. Later Brown discovers that 
Sharp’s warranty as to the quality of the goods is 
false and fraudulent. If Sharp bring$ action against 
Brown on the note, Sharp’s fraud could be used by 
Brown as a complete defense to the action. 

But, if instead of holding the note until it became 
due, Sharp discounts it at his bank or transfers it 
in the usual course of business to Smith, who is 
ignorant of the fraud by which Sharp procured the 
note, the bank or Smith could compel Brown 
to pay the note in full regardless of the fraud. 
Brown could claim redress only from Sharp. Ne- 
gotiability thus enables such instruments to pass from 
hand to hand by indorsement, or sometimes by mere 
delivery, similar in many respects to paper money. 

To illustrate another advantage of negotiability, 
suppose in the above case that Brown had merely 
purchased the goods from Sharp on sixty days’ credit 
without giving any note for the amount and Sharp 
thereafter had assigned the claim to Smith, who, 
shortly after the term of credit has expired, demands 
payment from Brown only to find that Brown, in 
ignorance of Sharp’s assignment to Smith, had paid 
the amount to Sharp on the day it fell due. Such 
payment by Brown would be a complete defense to 
any action that. Smith might bring against him and 
Smith would be left to seek redress from Sharp. 
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Smith might have protected himself by giving im- 
mediate notice to Brown that he had acquired the 
claim from Sharp. 

However, where a negotiable instrument is trans- 
ferred, the transfer is complete and full title passes 
to the transferee without notice to the debtor. When 
a debtor discharges his obligation under such an in- 
strument, he must see to it that the person receiving 
the money is the holder of the instrument. In fact 
the debtor is entitled to and should insist upon the 
surrender of the instrument at the time he pays it. 

3. Negotiability of promissory notes——A promis- 
sory note or bill of exchange may or may not be 
negotiable. Whether it is negotiable or not can al- 
ways be ascertained by looking at the instrument. 
To be negotiable, the instrument must contain so- 
called “words of negotiability.” If, in the above 
case, Brown had made his note payable simply to 
John Sharp, the note would not have been nego- 
tiable, but if he had made the note payable to “John 
Sharp or order,’ or the note had read “I promise 
to pay to the order of John Sharp,” or had read “I 
promise to pay to bearer,” the note would have been 
negotiable. Thus the words, “to order” or “to 
bearer,” are words of negotiability and determine the 
negotiable quality of the instrument. 

What has been said as to negotiability applies 
equally to bills of exchange and promissory notes. 
These two instruments have many other qualities in 
common which will now be considered, but for the 
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sake of clearness, it will be necessary for us to make 
sure that the meanings of certain more or less techni- 
cal terms connected with these instruments are under- 
stood. 

4. Form of negotiable instruments——The follow- 
ing is the usual form of a promissory note: 


$1000.00 . New York, June 1, 19—. 
Sixty days after date I promise to pay John Sharp or 
order one thousand dollars. 

Value received. Wm. Brown. 


The person who signs the note, Wm. Brown, is 
the maker. The person to whom the note is payable, 
John Sharp, is the payee and, while the note remains 
in his hands, he is also the owner and holder. If 
Sharp indorses the note and delivers it to Ray Smith, 
Sharp would become an indorser and Smith would 
become the owner and holder. 

The following is the usual form of a bill of ex- 
change: 


$1000.00 Montreal, Canada, June 1, 19—. 
At sight pay to the order of Thomas Jones 
one thousand. dollars 
Value received and charge to account of 


To Import Hat Company, New York, N.Y. Richard Fox. 


The person who signs the bill of exchange, Richard 
Fox, is the drawer; the person or corporation ordered 
to pay, the Import Hat Company, is the drawee ; and 
the person to whom payment is to be made, Thomas 
Jones, is the payee. If the payee indorses the instru- 
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ment to Albert Hoe, and. delivers it to him, the 
payee will then be known as an indorser, and Hoe 
would be described variously as the indorsee, owner 
or holder. 

Business usage has sanctioned certain definite 
forms for notes, drafts and other instruments and it 
is the part of wisdom for men in business to insist 
that all instruments follow the customary forms. 
The fact that irregular and informal instruments may 
in some cases serve the same purposes is no excuse for 
slip-shod business methods. However valid in law, 
such irregular instruments are always questioned in 
practice. If the use of these irregular instruments 
is not to be commended, it is none the less important 
that the business man should know his rights under 
them when, thru the ignorance of his customers or the 
negligence of his employes, they come into his pos- 
session. 

5. Formal requisites of negotiable instrwments.— 
An instrument to be negotiable must conform to the 
following requirements: 


(a) It must be in writing and signed by the maker or 


drawer 

(b) It must contain an unconditional promise or order 
to pay a certain sum of money 

(c) It must be payable on demand or at a fixed or 
determinable future time 

(d) It must be payable to order or to bearer 

(e) Where the instrument is addressed to a drawee, he 
must be named or otherwise indicated therein with reason- 


able certainty. 
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As these requirements are of the greatest impor- 
tance, we shall have to consider them somewhat in de- 
tail in the order in which they are stated above. 

6. Instrument must be written and signed by 
maker.—A written statement, signed by the maker, 
to the effect that a certain amount is due a person 
named, implies that the money is due from the maker. 
It is an acknowledgment of indebtedness which im- 
plies a promise to pay the indebtedness on demand. 
Such an instrument is a promissory note. In a few 
states, including New York, an instrument in the 
following form, “I O U one hundred dollars” has 
been decided to be a promissory note payable on de- 
mand, but in other states the courts have held that 
such an instrument was a mere acknowledgment of 
indebtedness and created no new obligation to pay. 

Should the instrument, however, read “I O U or 
bearer one hundred dollars,” or “Due John Mason 
or order one hundred dollars,” or “Due John Allen 
ninety-four dollars on demand,” the instrument in 
each case would be treated as a promissory note 
despite its informal character. This is the case since 
the law would imply from the words, or bearer, or 
order, or on demand, a new obligation to pay at a 
particular time or in a particular manner. 

The advantage to the creditor of obtaining a new 
obligation from the debtor can be shown by consider- 
ing the case of a coal dealer who at various times 
thruout the winter delivers coal to a customer upon 
an order received by telephone and who during the 
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following summer finds it necessary to sue the cus- 
tomer for the purchase price. In order to prove his 
case against the customer, it would be necessary for 
the coal dealer to prove the actual delivery of each 
load of coal. His drivers would probably not re- 
member these particular deliveries and so could not’ 
testify to them. The defendant’s employe who re- 
ceived the coal might find it to his interest to have 
a still shorter memory. If receipts were taken by 
the driver, it would be necessary for the coal dealer 
to prove the genuineness of the signature on each 
receipt and that it was signed either by the customer 
or by an employe who was authorized to so sign. 
The coal dealer might lose the case because of the 
difficulty of proving delivery. 

If, on the other hand, the coal dealer had had the 
foresight to obtain from his customer a promissory 
note for the amount due and it then became necessary 
to sue the customer, the coal dealer would sue, not 
upon his original claim for the coal, but upon the 
promissory note. In that action it would be neces- 
sary for the coal dealer to do no more than produce 
the note and prove that the signature of the maker 
of the note was the defendant’s signature. 

7. Unconditional promise.—It is essential to nego- 
tiability that the instrument should be payable ab- 
solutely, that is, that the question whether or not the 
time for payment has arrived shall be determinable 
from a mere reading of the instrument without ascer- 
taining from any extrinsic source whether or not some 
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condition has been fulfilled. For instance a promise 
to pay “thirty days after the maker shall marry” or 
“one year after date if I am then living,” or “30 days 
after the ship Franconia arrives at New York,” is a 
conditional promise. ‘The holder of such a promise 
could not decide merely by reading the instrument 
whether or not the time had arrived for payment. 
Such an instrument might be a valid contract, but 
it would not be a negotiable promissory note. 

8. Certainty as to amount.—The note must be a 
promise to pay a fixed sum of money which is legal 
tender at the place where the note is given. A 
promise to pay a fixed amount in foreign money or 
in bonds or in wheat, altho it might bind the maker 
to the fulfillment of his contract, would constitute 
merely a contract, not the special kind of contract 
known as a promissory note. But it does not destroy 
the character of the instrument as a promissory note 
to mention the kind of money, such as “in gold coin” 
or “in bank bills,” so long as the money named is legal 
tender at the place of payment. Nor is the note de- 
fective because of uncertainty of the amount if it 
provides the payment of a specified sum “with ex- 
change on Paris” or “with interest.” 

It is also possible without violation of the rule as 
to uncertainty to provide that the amount shall be 
payable in specified instalments at specified dates, and 
the note may also provide that upon failure of the 
maker to pay any instalment the holder of the note 
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shall have the option of declaring the entire amount 
due and payable at once. 

9. Time must be fixed or determinable—If the 
time of payment fixed by the instrument is certain 
to arrive altho the precise time may be uncertain, the 
requirement as to time is sufficiently met. An ex- 
ample of this is an order or promise made by an 
individual-to another to pay a certain sum of money 
“60 days after my death.” Since the maker is cer- 
tain to die, the law is fulfilled. 

Where a note fixes no specific time for payment, 
or where it expressly states that the maker will pay 
a fixed sum “on demand,” it is called a demand note 
and the holder may demand payment at any time, 
even on the same day that the note is given. 

So far as the liability of the maker goes, payment 
of such a note may be demanded at any time before 
the Statute of Limitations has run against it (in most 
states, six years) but in order to hold the indorser 
liable upon such a note, payment must be demanded 
within a reasonable time. In determining what is 
a reasonable time, the usage of trade or business with 
respect to such instruments and the facts of the 
particular case must all be considered. 

10. Parties must be identified—The requirement 
regarding the use of “or order” or “bearer” has been 
discussed under the head of negotiability and needs 
no further elaboration here. Not only the drawee 
but all parties to the instrument must be designated 
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with sufficient certainty for their identification. The 
name or signature which a person customarily uses 
may be employed to identify him as a party to such 
an instrument. For instance, William Brown may 
sign with a mark or merely by his initials, and if 
he conducts a store under the trade name, Lucile, 
he may be designated by that name without impair- 
ing the legal effect of the instrument. 

A bill was held good which bore no designation of 
the drawee except the words, “Payable at No. 1 Wil- 
mot Street, opposite the Lamb, Bethnal Green, Lon- 
don,” it appearing that the bill had been presented 
to Charles Milner who lived at that address and had 
been accepted by him. But had Milner declined to 
accept it doubtless the bill would have been treated 
as a nullity, because of the insufficient designation of 
the drawee. Generally speaking, the entire omission 
of any element of such an instrument, for example, 
the amount to be paid, the promise to pay or the 
person by whom or to whom the money is to be paid, 
renders the instrument a nullity. 

Bills and notes are sometimes intentionally made 
payable to the order of a purely fictitious payee or 
non-existing person. For example, “to cash,” “to 
profit and loss,” “‘to the man in the moon.” Such in- 
struments are treated as payable to bearer and title 
passes by mere delivery of the instrument without in- 
dorsement. 

11. Collateral notes —A negotiable note may con- 
tain a statement reciting that collateral security has 


NEGOTIABLE INSTRUMENTS 123 


been given by the maker, specifying the pr operty. or 
securities and authorizing their sale in case the instru- 
- ment is not paid at maturity. It may contain a 
clause authorizing the maker to sell the collateral and 
regulating the manner of selling if the note is not 
paid at maturity. It even may contain a promise to 
pay the costs of collection and the attorney’s fees. 
alidity and nego- 
tiable character of a bill or note are not affected by 
the fact that the date or the words, ‘“‘value received,” 
are omitted, nor by failure to state that any value 
has been given for the note. It is optional to des- 
ignate a place where the note shall be payable, as 
“at the First National Bank of New York,” or “‘at 
my residence in Greenvale.” 

Sometimes a note, check or bill of exchange is de- 
livered by the maker in an incomplete form with 
one or more spaces left for the insertion of an im- 
portant part of the instrument. In such a case the 
holder has authority to fill the blank in accordance 
with the understanding of the parties; if he fills it 
for a different amount or contrary to the agreement, 
he cannot enforce it against the maker. But if he 
then indorses and delivers it for value in the usual 
course of business to a third person who has no knowl- 
edge of the agreement under which the holder re- 
ceived it, the third person can enforce it against the 
maker. 

Thus, if Brown sends Crooks to buy goods and 
gives him a promissory note payable to the expected 
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seller of the goods but leaves a blank space for the 
amount of the note with instructions to Crooks to 
fill it by writing in the purchase price of the goods, 
not exceeding a certain amount, and Crooks fills 
the space with greater amount and obtains a loan 
for that amount from the merchant instead of pur- 
chasing goods from him, the merchant, if ignorant 
of Brown’s instructions, can compel him to pay the 
larger amount regardless of what Crooks may have 
done with the money. 

However, if Brown should write his name on a 
blank paper, as a specimen of his signature, and give 
it to Crooks and the latter should write a note or a 
check over the signature and transfer it to Green for 
cash, Green could not enforce it against Brown, altho 
he took it without knowledge of the fraud of Crooks, 
for in that case Brown never intended to entrust 
Crooks with a negotiable instrument, even an in- 
complete one. Even if the merchant knew that the 
instrument had been delivered by Brown in an in- 
complete condition, he would still have the right to as- 
sume, in the absence of knowledge to the contrary, 
that Crooks had authority to fill the blank as he saw 
fit. Such cases are governed by a fundamental rule 
of law of general application to the effect that where 
one of two persons, both of whom are innocent of any 
wrong, must suffer thru the fraud of another, the 
loss should fall upon him whose negligence or mis- 
placed confidence in the honesty of the wrong-doer 
has given the wrong-doer his opportunity. 
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Sometimes a man engaged in business prepares an 
incomplete negotiable instrument and leaves it in his 
desk ready for use at a subsequent time. In such 
case, if an employe finds the instrument, fills in the 
amount and negotiates it, even the bona fide holder 
will not be able to enforce the instrument against the 
maker, for the instrument was never delivered by the 
maker, and leaving it in his own desk or office in an 
incomplete form is not regarded as a negligent act. 

13. Interest—A note or bill does not bear interest 
unless it so states, but if a note by its terms is payable 
“with interest” or “with use” it bears interest at the 
highest legal rate in the state where it purports to 
have been made, i. e., the place named in the date of 
the note. For example, a note which is dated, 
New York, May 1, 1920, purports to have been 
made in New York on that date. 

It is the custom for banks to deduct interest in 
advance, computed on the face value of the note. 
Thus, if Brown borrows from his bank $10,000 for 
sixty days at 6 per cent interest, the bank upon re- 
ceiving his note retains $100 and credits him with 
$9,900. Of course, the result is that the bank ac- 
tually gets more than 6 per cent for the use of the 
money loaned to Brown, but even in those states 
where the highest legal rate of interest is 6 per cent, 
such a transaction is not regarded as usurious. When 
a non-interest bearing note is payable on demand, 
legal interest starts at time payment is demanded. 
Where a non-interest bearing note is payable at a 
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fixed date, interest at the legal rate begins to run 
upon the note after the date upon which it is payable. 

14. Consideration—Like any other contract, a 
promissory note, as between the maker and payee, 
must have been issued for a valuable consideration. 
Consequently, lack of consideration is always a good 
defense for the maker against the payee. But if 
the note is negotiable, it differs from other contracts 
in that it is implied without proof that it was issued 
for a valuable consideration and every person whose 
signature appears upon the note is deemed to have 
become a party thereto for value. Therefore, the 
fact that the note was made or transferred without 
consideration is no defense to an action to compel pay- 
ment of the note which is brought by a subsequent 
holder of the note who, in the usual course of business, 
has given value therefor, in ignorance of the fact 
that the note was originally issued without con- 
sideration. Such person is usually described as a 
bona fide holder or a holder in due course. 

Any consideration which will support an ordinary 
contract will support the making or transfer of a bill 
or note. What constitutes a sufficient consideration 
for a contract has been explained in a previous chap- 
ter. 

The words, “value received,” when appearing in 
a note or bill are simply an acknowledgment that a 
consideration has been received by the maker or 
drawer. But the instrument itself implies that a 
consideration has been given and the presence of the 
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words, “value received,” does not prevent the maker 
or drawer from proving that there was, in fact, no 
_consideration for the instrument. Therefore the 
phrase has no effect and is useless. 


REVIEW 


Name the common negotiable instruments. 

Explain the difference between negotiability and assignability. 

State the requisites of a negotiable promissory note; of a bill 
of exchange. 

Explain what is meant by “unconditional promise’; “cer- 
tainty as to amount’; “fixed or determinable future time.” 

Outline the law as to omissions and blank spaces in negotiable 
instruments. 

States the law as to consideration for negotiable instruments. 
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CHAPTER IX 


PARTIES TO NEGOTIABLE INSTRUMENTS AND 
THEIR OBLIGATIONS 


1. Liability of maker—The maker of a negotiable 
note promises to pay it according to its terms to the 
legal holder upon its presentment and surrender, 
either upon the day of its maturity or later. His 
liability differs from the ordinary liability on a con- 
tract in that, if the note does not state the place of 
payment, the holder must seek the maker at his resi- 
dence or place of business, while in the case of an 
ordinary debt it is the duty of the debtor to seek the 
creditor for the purpose of paying. 

Furthermore, in the case of an ordinary debt the 
debtor has until midnight of the date of maturity in 
which to pay, but in the case of a negotiable instru- 
ment the maker must be ready to pay at any time 
that the holder may present the instrument during 
business hours if it is payable at a bank or place of 
business, or between the hours of rising and retiring 
if it is payable at the maker’s residence. 

The maker of a note also agrees that should the 
note be paid by one of the indorsers, the maker will 
reimburse the indorser. Unlike an indorser. the 
maker is not relieved from liability upon the note by 
failure on the part of the holder to present the note to 


the maker and demand payment on the date of its 
128 
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maturity. Whether or not the maker becomes. liable 
to any one except the payee depends upon whether 


and to what extent the note has been indorsed. 


2. Kinds of indorsement—A note made by Wil- 
liam Brown to the order of John Sharp could be in- 
dorsed by Sharp by writing his signature either upon 
the instrument itself or upon a paper attached to it, 
either with or without additional words. It is cus- 
tomary to write the indorsement upon the back of 
the instrument. If the instrument is payable to 
bearer, title to it, as previously explained, may be 
transferred from one person to another by mere de- 
livery of the instrument, but if it is payable to order, 
title can be transferred only by the indorsement of 
the payee, in addition to the actual delivery of the 
instrument. 

Moreover, a negotiable instrument must be trans- 
ferred in its entirety. An attempt to transfer a part 
only of the amount payable is a nullity, altho, of 
course, where an instrument has been paid in part, 
it may be indorsed as to the residue. 

The business man should be familiar with the efiect 
of the following ordinary forms of indorsement: 


(a) Blank indorsement 

(b) Special indorsement 

(c) Restrictive indorsement 

(d) Indorsement without recourse 
(e) Conditional indorsement. 


Let us explain these in detail. 
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3. Blank indorsement—The simple signature, 
“John Sharp,” on the back of the note is called a 
blank indorsement. It specifies no payee and conse- 
quently an instrument so indorsed becomes payable 
to bearer and may subsequently be transferred from 
hand to hand in the usual course of business by the 
mere delivery of the instrument. Of course, if an 
instrument so indorsed should be lost or stolen, there 
would be no legal delivery; hence the finder or the 
thief could not recover upon the instrument for he 
would have no title thereto. But should the finder 
or thief in his turn transfer the note to a bona fide 
holder, the latter could enforce the note against the 
maker. 

4. Special indorsement—The words, “Pay Ray 
Smith” (Signed) “John Sharp” on the note origi- 
nally made out to the order of Sharp constitute a 
special indorsement because it specifies Ray Smith as 
the person to whom or to whose order the note is to be 
payable. The indorsement of Ray Smith would then 
become necessary to the further transfer of the in- 
strument. Contrary to the common belief it is not 
necessary for Sharp to use words of negotiability in 
his indorsement to Smith because since the note is 
originally negotiable, it will continue so until its nego- 
tiation is restricted by specific direction. Therefore, 
it is immaterial whether the special indorsement reads 
“Pay to Kay Smith” (Signed) “John Sharp” or 
“Pay to the order of Ray Smith” (Signed) “John 
Sharp.” 


PARTIES AND THEIR OBLIGATIONS 131 


On the other hand, let us suppose that we have an 
instrument which on its face is payable to bearer and 
on which a special endorsement, such as “Pay to Ray 
Smith” (Signed) “John Sharp” is placed. Such an 
instrument would continue to be transferrable by 
mere delivery and any holder acquiring it in the usual 
course of business could enforce it against the maker, 
but no subsequent holder could enforce it against 
Sharp or Ray Smith unless Ray Smith had indorsed 
and delivered the note and then only in accordance 
with the terms of Ray Smith’s indorsement. The 
reason for this rule is that Ray Smith by becoming an 
indorser could be held liable only in accordance with 
his contract of indorsement, and since he is the holder 
and absolute owner of the instrument he has the 
absolute right to specify to whom payment shall be 
made, or to attach any conditions he may desire to his 
liability upon the instrument. 
5. Restrictive indorsement.—An indorsement is 
restrictive which either: 


(a) Prohibits the further negotiation of the instrument. 

(b) Constitutes the indorsee the agent of the indorser 

(c) Vests the title in the indorsee in trust for or to the 
use of some other person. 


In the case of such restrictive indorsements as “Pay 
Ray Smith only,” “Pay Dewey and Hunter for col- 
lection,” “For deposit in the Mercantile Trust Com- 
pany,” it clearly is the intention of the indorser to 
exercise some sort of control over the proceeds of the 
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bill or note. Every person to whom a negotiable in- 
strument is transferred is charged with the duty of 
examining the instrument and must at his peril take 
notice of any limitation upon the indorsee’s right to 
dispose of the instrument. A person to whom an in- 
strument is so indorsed acquires the legal title to 
the instrument and may sue in his own name to col- 
lect the instrument or take any other action in his own 
name to accomplish the purposes for which the in- 
strument was indorsed to him as expressed by the 
indorsement. His dealings, however, are restricted 
to those purposes. 

The indorsement, “Pay to Ray Smith for the use of 
Marie Smith,” also gives Ray Smith legal title to 
the instrument and enables him to bring suit to col- 
lect it, but it is notice to the world that Ray Smith 
holds the note and its proceeds in trust for Marie 
Smith. Ray Smith can in turn indorse this instru- 
ment and deliver good title to his indorsee so long as 
he is acting apparently for the benefit of Marie 
Smith. But if he attempted to transfer the note in 
payment for goods sold to himself or services ren- 
dered to him individually, the purchaser would be 
charged, by the terms of the indorsement, with notice 
that Smith was abusing his trust. The purchaser 
would not get good title to the note nor would the 
maker of the note be justified in paying the note to 
anyone except Smith. 

For the same reason it is not safe to take a check 
or note signed in the partnership name for goods 
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sold or money loaned to a partner for his own per- 
sonal use. 

6. Indorsement without recourse—The words, 
“Pay Ray Smith without recourse” (Signed) “John 
Sharp,” would constitute an indorsement without re- 
course to the indorser. Its legal effect is that Sharp 
transfers all his rights in the instrument to Smith, 
but that Sharp assumes no obligation whatever to 
Smith or to any subsequent holder of the note, ex- 
cept to warrant that the instrument is genuine, has 
not been forged or altered, that he has good title to 
the instrument, that all parties to the instrument are 
competent and that he knows of nothing to render it 
invalid. But he does not agree to pay the instrument 
in case the person originally liable upon it fails to pay. 

7. Conditional indorsement.—Such indorsements 
as the following, “Pay to Mary Smith when 
she arrives at twenty-one years of age,’ “Pay 
to Dewey and Hunter when the ship Franconia next 
arrives at New York,” are conditional. If an. in- 
strument were originally made payable upon such a 
condition, its negotiability would be destroyed, but 
where the bill or note as originally made contains 
words of negotiability, such an indorsement is held 
not to destroy its negotiable character or quality, for 
the instrument on its face still expresses an absolute 
promise or obligation to pay according to its terms. 
The condition attached to the indorsement affects 
only the question as to when payment is to be made. 

8. Liability of indorser—Unless he indorses with- 
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out recourse, as explained above, each indorser, by 
merely placing his name upon the instrument, war- 
rants that the instrument is genuine and in all 
respects what it purports to be, that he has good title 
to it and that all prior parties had capacity to con- 
tract. He can be held liable for a breach of these 
warranties by any subsequent holder of the instru- 
ment. 

In addition the indorser, by the mere fact of in- 
dorsement, agrees that the instrument is at the time 
of his indorsement valid and enforceable; he agrees 
that it shall be accepted or paid, or both, according 
to its terms and that, if it be dishonored and the 
necessary proceedings on dishonor be duly taken, 
he will pay the amount thereof to the holder or to 
any subsequent indorser who may be compelled to 
pay it. 

It will be noticed that the indorser of a promis- 
sory note enters into a different contract from that 
of the maker of the note. The maker agrees to pay 
in accordance with the terms expressed upon the face 
of the note. ‘The terms of his contract are, therefore, 
embodied in the note itself. The terms of the in- 
dorser’s contract, however, do not appear upon the 
face of the note or elsewhere. With the exception 
of the provisions previously discussed in connection 
with the kinds of indorsement, the terms of the in- 
dorser’s liability are implied by law. 

9. Liability of accommodation indorser—Any per- 
son who places his signature upon an instrument, 
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otherwise than as maker of a promissory note, or 
drawer or acceptor of a bill of exchange, is deemed 
to be an-indorser and becomes liable upon the in- 
strument as such, unless he clearly indicates by ap- 
propriate words written upon the instrument his in- 
tention to be bound in some other capacity. Where 
a person, not otherwise a party to an instrument, 
places his signature upon it in blank before delivery, 
he is liable as an indorser in accordance with the fol- 
lowing rules: 


(a) If the instrument is payable to the order of a third 
person he is liable to the payee and to all subsequent parties. 

(b) If the instrument is payable to the order of the 
maker or drawer or to bearer, he is liable to all parties 
subsequent to the maker or drawer. 

(c) If he signs for the accommodation of the payee, he 
is liable to all parties subsequent to the payee. 


A party who has signed an instrument either as 
maker, drawer, acceptor or indorser without receiving 
value therefor and for the purpose of lending his 
money to some other person, is called an accommoda- 
tion party and becomes liable on the instrument in 
the capacity in which he has signed to a holder for 
value, irrespective of the fact that such holder, at the 
time of taking the instrument, knew him to be an ac- 
commodation party. 

Thus if John Doe desires to buy goods from John 
Sharp upon his note, and if William Brown should 
indorse the note before its delivery to John Sharp 
for the purpose of inducing Sharp to extend credit 
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to Doe, Brown would be described as an accommoda- 
tion indorser and would be liable to pay Sharp pro- 
vided that Doe failed to pay the note upon its present- 
ment and Sharp immediately gave Brown notice of 
the default. 

Sometimes, however, Brown indorses the note in 
order to enable the payee, Sharp, to discount the 
note. In that event Brown is then said to indorse 
for the accommodation of Sharp and makes himself 
liable to all holders of the note subsequent to Sharp, 
but, of course, he is not liable to Sharp. 

Again, suppose that John Doe desires to borrow 
money from the bank but has no security to offer 
the bank. Brown, being in good credit and willing 
to assist Doe might make and deliver to Doe his own 
note for $10,000 payable to the order of Doe in ninety 
days, which note Doe could indorse and deliver to the 
bank and thus procure the loan. . In such case Brown 
is an accommodation party. Both Brown and Doe 
are liable to the bank on the note, but since Brown 
received no value and gave the note only for the ac- 
commodation of Doe, the latter could not hold Brown 
liable upon the note at maturity. 

10. Other provisions as to indorsement.—Where 
an instrument is payable to the order of two or more 
persons, all of the payees must indorse the instrument 
in order to pass title unless they are partners. In 
that case any one of them may make the indorse- 
ment. 

Of course one person may authorize another to in- 
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dorse for him and so several payees may authorize 
one of their number to indorse for all. Since the 
title of the subsequent holder, in all cases of instru- 
ments made payable to order, rests upon the indorse- 
ment, it is necessary that the indorser should indorse 
his name and the names of any other payees for whom 
he is authorized to indorse in the exact form in which 
the names appear in the body of the instrument. 

If the payee’s name has been misspelled or he has 
been described by the wrong name or by his initials 
only, he should indorse the instrument in exact ac- 
cordance with the name as it appears on the face of 
the instrument and underneath it add his proper 
signature. ‘Thus if a bill or note intended for John 
Parsons is made payable to “Jack Parsons,” it should 
be indorsed by him by signing his name “Jack 
Parsons” immediately followed by his own signature, 
“John Parsons.” 

Instruments are frequently made payable to “John 
Doe, Executor,” or “John Doe, Treasurer of the 
Sphinx Company,” or “John Doe, Cashier of the 
First National Bank.” In such eases, if John Doe 
indorses the instrument, he must indorse it in the 
same representative capacity. Therefore, his in- 
dorsement should read, “John Doe as Executor of 
William Doe deceased,” or “John Doe as Treasurer 
of the Sphinx Company.” A person so indorsing 
in his representative capacity nevertheless becomes 
personally liable as well as liable in his representative 
capacity. Hence, if John Doe as executor wishes 
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to so indorse as to avoid personal liability and render 
only the estate of William Doe liable, he should add 
to his indorsement such words as “without recourse 
to me individually.” 

Bills or notes payable to the order of a person as 
cashier or fiscal officer of a bank or corporation form 
an exception to the above rule in that such instru- 
ments are deemed payable to the corporation instead 
of the individual. Hence title to the instrument is 
in the bank or corporation and the instrument may 
be negotiated by the indorsement of either the individ- 
ual signing in his representative capacity or the cor- 
poration itself indorsing in its own name. 

Until it is proven otherwise, every indorsement is 
presumed to have been added-to an instrument before 
the instrument fell due and at the place indicated in 
the date of the instrument. The indorsers become 
liable to each other in the order in which they have 
indorsed, i.e., each one may hold all preceding in- 
dorsers liable upon the instrument and is in turn liable 
to all subsequent holders. 

11. Necessity of presentment for payment.—We 
have seen that the indorser of a promissory note 
makes no absolute and unqualified promise to pay 
the note. His promise is contingent not only upon 
non-payment by the maker but also upon the strict 
performance by the holder of the instrument of cer- 
tain conditions. These are that the holder must, on 
the day that the instrument falls due, present it to the 
person originally liable thereon and demand payment; 
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and if payment is not immediately forthcoming, the 
holder must then give the indorser immediate notice 
_ of the dishonor of the instrument. Should the holder 
consent to any delay in payment or to any change of 
the terms of the instrument, the effect is to relieve 
absolutely all prior indorsers from their liability. 

12. What constitutes sufficient presentment.— 
When the instrument is payable on a specified date, 
it must be presented for payment on the day it falls 
due. When it is payable on demand, it must be 
presented within a reasonable time after its issue, or 
in the case of a bill of exchange, within a reasonable 
time after it reaches the hands of the holder making 
the presentment. It must be presented by the holder 
or by some person authorized to receive payment on 
his behalf, at a reasonable hour on a business day and 
it must be presented to the person who is primarily 
liable on the instrument, in other words to the maker 
of a promissory note or to the acceptor of a bill of 
exchange. If the person so liable is absent or inac- 
cessible, the presentment may be made to any person 
found at the place of presentment. 

If the instrument specifies a place of payment, for 
example, the Monroe National Bank, it must be 
presented at the bank. If no place of payment is 
specified in the instrument but the address of the 
person to make payment is given in the instrument, 
preserttment should be made at that address. If the 
person to make payment does not specify any place 
of payment or give his address, the instrument may 
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be presented at his usual place of business or at his 
residence. 

Where the place of business or place of residence 
cannot be found, the holder must make diligent in- 
quiry and effort to ascertain the residence or place of 
business within the state or to find the person to make 
payment and present the instrument to him per- 
sonally. The holder is not obliged to go outside: of 
the state in which the instrument is payable in order 
to find the debtor. Reasonable diligence on the part 
of the holder is all that the law requires in any case. 

A sufficient presentment requires that the instru- 
ment be actually exhibited to the person who is to 
make payment, accompanied by a demand for pay- 
ment. Of course, this presentment may be made to 
an agent of the person primarily liable, if the agent 
is authorized to make or refuse payment on behalf of 
his principal. 

When an instrument is made payable at a bank, it 
is equivalent to an order to the bank to pay the sum 
for the account of the person making the instrument 
-so payable. Therefore, if the note or bill is payable 
at a bank, presentment to any employe of the bank 
at the bank during business hours in the manner in 
which checks are usually presented for payment is 
sufficient. In fact if the maker had no funds there to 
meet the instrument at any time during the day, pre- 
sentment after business hours but before the bank is 
closed for the day would be sufficient. 


PARTIES AND THEIR OBLIGATIONS 141 


When the note is made by partners, presentment 
to one partner is sufficient, but if it is made by several 
persons not partners, presentment must be made to 
them all, unless a place of payment is specified in the 
note. 

When the principal debtor of the instrument is 
dead, presentment may still be made at the place of 
payment, if one is specified in the instrument. If no 
_ such place is specified for payment, the instrument 
must be presented to the executor or administrator 
of the deceased, if with reasonable diligence he can be 
found. 

If a day of payment falls upon a Sunday or holi- 
day, the instrument is payable on the next succeeding 
business day. In New York, Saturday is a half 
holiday. Instruments falling due on Saturday are 
to be presented for payment on the next succeeding 
business day, but if payable on demand, the holder 
has an option of demanding payment on Saturday 
before twelve o’clock noon. 

13. Notice of dishonor—When a negotiable note 
has been dishonored, as when the maker of a promis- 
sory note does not pay it on the day it is due, or the 
drawee of a bill of exchange fails to accept it when 
presented for acceptance, or to pay it when presented 
for payment, notice of dishonor must be given to the 
drawer of the bill of exchange and to each indorser of 
a promissory note or of a bill of exchange. A drawer 
or indorser to whom such notice is not given is dis- 
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charged unless the circumstances were such as to ex- 
cuse notice in accordance with the rules which will be 
stated. The notice may be given: 


(a) By the holder or his agent 

(b) On behalf of any party to the instrument who might 
be compelled to pay the holder and who would then have 
the right to reimbursement from the prior indorser or the 
maker. 


Notice of dishonor is frequently given by a notary 
public or other agent who has been employed to 
present instruments for payment. In such a case, 
the agent or notary acts on behalf of all parties to the 
note subsequent to the person who is primarily liable 
thereon, and may give notice of dishonor on behalf of 
all such parties regardless of whether or not he has 
been specially authorized to do so. But since the 
holder may receive adequate satisfaction himself and 
may not be interested in preserving the rights of the 
prior parties to the instrument, every such party has 
the right to inform himself as to the payment or non- 
payment of the instrument and give the notice to 
persons from or thru whom he received the instru- 
ment. In consequence, the notice, altho customarily 
given in writing, may be given orally and no defect 
in such notice will invalidate it unless the defect has 
actually misled the person to whom the notice is 
given. 

When previous indorsers are partners, notice to 
one of them is sufficient, but if joint parties are not 
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partners, notice must be given to each one. When 
any party is dead, notice must be given to his adminis- 
_ trator or executor, if one can be found; if there be 
none, notice may be sent to the last residence or place 
of business of the deceased. These requirements are 
very similar to the requirements for presentment for 
payment. 

14. Within what time must notice of dishonor be 
gtven?—When the person giving and the person re- 
ceiving notice reside in the same place notice of dis- 
honor must be given at one of three places within the 
following limits of time: 


(a) At the place of business of the person to receive the 
notice before the close of business hours on the day follow- 
ing the dishonor 

(b) At the residence of the person to receive notice 
before the usual hours of rest on the day following the 
dishonor 

(c) By depositing it in the post-office in time to reach 
the person to receive notice on the day following the 
dishonor. 


If the parties reside in different places, the notice 
may be given by mail by depositing it in the post- 
office in time to go by mail the day following the day 
of dishonor or by the next mail. If the notice is not 
sent by mail, it must be given within the time during 
which a notice given as stated above would have been 
received in usual course. 

Where a notice of dishonor has been duly addressed 
and deposited in the post-office within the time al- 
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lowed, the sender is deemed to have given due notice 
notwithstanding any loss or delay in the mails; the 
notice may be deposited in any branch post-office or 
letter box with the same effect. 

Where an intermediate indorser receives a notice 
of dishonor, he has, after the receipt of such notice, 
the same time for giving notice of dishonor to former 
parties and may give the notice in the same way. In 
general, the notice of dishonor must be addressed to 
a party at the address given by him upon the instru- 
ment. If he has given no such address, the notice 
should be addressed to his customary post-office ad- 
dress. If he lives in one place and has a place of 
business in another the notice may be sent to either 
place. If he is known to be sojourning in another 
place, the notice may be addressed to him there. 

15. Protest—The protest is a formal certificate 
executed by a notary or other agent certifying that 
a bill or note described therein has been presented for 
acceptance or presented for payment, as the case may 
be, and that acceptance or payment has been refused. 
The instrument must set forth details as to time and 
place and names of parties. This certificate, when 
properly executed, is useful as evidence in an action 
upon such an instrument to prove the dishonor: But 
protest is legally necessary in the case of only one class 
of instruments, foreign bills of exchange, i. e., bills of 
exchange in which the drawer and drawee reside in 
different states or countries. Protests by notaries 
are recognized the world over, and when it is intended 
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to protest a bill or note a notary should be employed 
to make presentment if one can be found. 


REVIEW 


State the liability incurred by the maker of a promissory note. 

Explain the effect of indorsement in general and the follow- 
ing special forms, blank, special, restrictive, accommodation. 

Give the rule for indorsing a note made payable to a person 
in a representative capacity, so as to avoid incurring personal 
liability. 

Explain why presentment for payment is necessary and what 
constitutes a sufficient presentment. 

State when, how, by whom, and to whom notice of dishonor 
must be given. 

Discuss the circumstances which would excuse notice of dis- 
honor. 

Define “protest,” and explain when it is necessary. 


CHAPTER X 
BILLS OF EXCHANGE 


1. Nature.—The bill of exchange is better known 
to business men in the United States as a draft. The 
form of the bill of exchange has already been given. 
Instead of promising to pay another a certain sum 
as the maker does in case of a promissory note, the 
drawer of a bill of exchange signs an unconditional 
order in writing addressed to another person requir- 
ing that person to pay either on demand or at a fixed 
or determinable future time, a definite sum of money. 
The payment may be directed to be made either to the 
person who draws the bill or to some third person. 
Like a promissory note, if it is made payable to a per- 
son or corporation by name merely, it is not nego- 
tiable, but if it is made payable to the order of such a 
person or corporation or to bearer, it is negotiable. 

If both drawer and drawee reside in the same 
state, the instrument is called an “inland” or “‘do- 
mestic” bill of exchange, but if, as already indicated, 
the drawer and drawee reside in different states or 
countries, it is called a “foreign bill.” 

When the drawee of a bill of exchange is a bank, 
the instrument is more commonly described as a 


check. In fact checks are sometimes described as 
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bills of exchange drawn on a bank or banker and 
payable on demand. When a depositor draws a 


_ check, he directs his bank to pay the amount specified 


to the holder of the check on demand. If instead of 
directing the bank to pay on demand, he should di- 
rect the bank to pay “30 days after date” or “10 days 
after sight,” the instrument would still be a bill of 
exchange but it would not be a check. If the drawee 
is directed to pay “at sight” or “on presentation” or 
“on call” or if he is simply directed to pay, no time of 
payment being expressed, the instrument is pay- 
able on demand, i. e., whenever within a reasonable 
time the holder sees fit to present it and demand 
payment. 

A. bill may be addressed to two or more drawees 
jointly, but since the order must be unconditional, it 
cannot direct one drawee to pay in the event that 
another drawee does not pay. The requisites of a 
promissory note as to certainty of amount and time 
of payment, as to payment in money and as to ab- 
solute terms of the promise which we have discussed 
above, are as applicable to negotiable bills of ex- 
change as they are to negotiable promissory notes. 

2. Liability of drawee.—lIt is the usual practice to 
address a bill to a drawee with whom the maker has 
money on deposit, or who is indebted to the maker, or 
to one who holds money as an agent or trustee for the 
benefit of the maker. But it does not operate as an 
assignment of any funds in the hands of the drawee, 
nor is the drawee liable in. any way upon the bill un- 
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less he accepts it. An accepted bill is best known to 
business men as an acceptance. 

After the bill is presented to the drawee he is al- 
lowed twenty-four hours in which to decide whether 
he will accept or not. His acceptance must be in 
writing and should be upon the bill itself, but if he 
destroys it or fails to return it within the time allowed, 
he is deemed to have accepted it. To say that he ac- 
cepts the bill is to say that he will pay the amount in 
accordance with the terms of the bill. 

Of course, unless the drawee has previously agreed 
to accept the bill, he is under no obligation to accept 
it at all. That being the case he may give a qualified 
acceptance, he may alter the time or place of payment 
or make payment conditional upon the happening of 
some particular event, or he may accept as to a part 
only of the amount named in the bill. But once 
having accepted the bill, he is obliged to pay the 
holder in accordance with the terms of his acceptance. 
His liability is then like that of the maker of a promis- 
sory note. On the other hand the holder of the bill 
may refuse to: take a qualified acceptance and if he 
does not obtain an unqualified acceptance, he may 
treat the bill as dishonored by non-acceptance. 

3. Liability of drawer—The drawer of the instru- 
ment undertakes that on due presentment to the 
drawee the bill will be accepted and paid according to 
its terms and also agrees that, if it be dishonored by 
non-acceptance or non-payment and due notice is 
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given him of the dishonor, he will himself pay the 
amount thereof to the holder or to any subsequent 
indorser who may be compelled to pay it. His 
liability, like that of an indorser, is conditional upon 
prompt action by the holder of the bill and it there- 
fore behooves the holder of a bill or check to be alert 
for his own protection. He must see to it that the 
instrument is duly presented to the drawee for ac- 
ceptance or for payment or both and, if it is dis- 
honored by refusal of the drawee either to accept or 
to pay, the holder must see that due notice is given 
to the drawer in accordance with the rules previously 
stated. 

Two presentments, one for acceptance and one for 
payment, may become necessary. For example, take 
the case where a bill of exchange is made payable 30 
days after sight. The holder must present the bill to 
the drawee for acceptance. If the bill is not ac- 
cepted, it is dishonored; but if the drawee accepts it, 
it must be again presented, this time for payment, 30 
days after acceptance. 

Before the bill has been presented for acceptance, 
the drawer, by its delivery to the payee, warrants to 
the payee that there is an existing drawee who will 
accept or pay the bill according to its terms. There- 
fore, if it turns out that the drawee is non-existing or 
cannot be found with due diligence, or when found is 
incompetent by reason of infancy or imprisonment, or 
being an alien enemy, presentment of the bill is ex- 
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cused and the drawer becomes liable upon the instru- 
ment exactly as if he had been the maker of a promis- 
sory note. 

But if the drawee were a competent person and, by 
refusing to accept, violated his agreement with the 
drawer, the drawer can in turn recover from the 
drawee the principal sum and interest and also any 
damages suffered by the drawer, which may include 
protest fees and even damages to the drawer’s credit. 
The liability of the drawer thus is seen to be very 
similar to the liability of an indorser, which has al- 
ready been considered. | 

4. Rights of holder of a negotiable instrument.— 
The first right of the holder of a negotiable instru- 
ment is to demand payment and if necessary to sue 
for it in his own name. Payment to him in due 
course discharges the instrument. Holders are di- 
vided into two classes: holders in due course, more 
commonly spoken of as bona fide holders, and persons 
who are not holders in due course. 

If at the time the holder acquired the instrument 
it was complete and regular upon its face and not yet 
due, if at the time he had no knowledge of its having 
been previously dishonored and took the instrument 
in good faith without notice of any defect in the in- 
strument or in the title of the person transferring it 
to him and if he gave value therefor, the owner is a 
holder in due course. The word value as used above 
means a valuable consideration such as would be suf- 
ficient in the case of a contract. ° 
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The reader should note, however, that unlike the 
case of an ordinary contract, an antecedent indebted- 
ness is a good consideration for a bill or note. For 
example, Brown is indebted to Sharp for goods pur- 
chased with no definite understanding as to the term 
of credit; such amount is payable on demand. Sup- 
pose Brown holds a note of Green’s due 30 days 
hence for $5,000 which he indorses and delivers to 
Sharp on account. If Sharp receives the note with- 
out notice of any defect, it implies an extension of 
time to Brown or at least a forebearance on the part 
of Sharp to sue Brown. The law regards such ex- 
tension or forbearance as having value; hence Sharp 
has given value for the note, and is therefore, a holder 
for value. Suppose that when the note falls due 
Sharp accepts from Green a renewal of the note, 
again Sharp has parted with the same valuable right 
and is therefore the holder of the new note for value. 

Suppose in another case that Brown is desirous of 
purchasing goods from Sharp who insists upon pay- 
ment and security in advance. Brown who has 
Green’s note in his possession transfers it to Sharp 
as payment in advance or security for the goods to be 
delivered in successive lots. If Sharp accepts the 
note and delivers the first instalment of the goods, 
amounting to $500, in ignorance of any defect in 
Brown’s title to the note but is informed of a defect 
in Brown’s title before he delivers the second lot of 
goods, Sharp will be considered a holder in due course 
to the extent of the first lot of goods delivered, but 
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not as to the goods delivered subsequent to his 
discovery. 

A person may be prevented from becoming a 
holder in due course either by actual notice, 1. e., 
knowledge of some defect or irregularity, or by con- 
structive notice. The holder will not be allowed to 
say that he was ignorant of some fact which ordinary 
inspection of the instrument would disclose. The 
purchaser is charged with notice of whatever facts ap- 
pear upon the face or back of the instrument received 
by him. Suspicion of some irregularity or defect 
which the holder neglects or refuses to investigate is 
treated as actual knowledge of the defect, since the 
law does not encourage purchasers to close their eyes 
to possible defects but rather demands vigilance and 
good faith. The test applied by law is “knowledge 
of such facts, i.e., action in taking the instrument 
amounting to bad faith.” If the facts known to him 
should lead him to inquire and by inquiry he would 
discover the real situation, he acts in bad faith and 
the law will withhold from him the protection that it 
would extend to a holder in due course. 

5. Defenses——A fact or set of facts which will de- 
feat an action for the payment of a negotiable in- 
strument is called a defense. Defenses in turn are 
divided into two classes, real defenses and ‘personal 
defenses. A real defense is one which is good against 
a holder in due course while a personal defense is one 
which is founded upon the agreement or conduct of 
the particular person who seeks to enforce the instru- 
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ment and is good only against him and those who 
have taken the title from him with notice of such 
agreement or conduct. Hence a personal defense is 
not available against a holder in due course. Real 
defenses include incapacity, illegality, usury and 
forgery and these must now be considered. 

6. Incapacity —Since a minor cannot bind himself, 
except for the reasonable value of necessaries, no 
minor can be held liable upon a bill or note even by. 
a holder in due course; as to the minor the instrument 
is void if the minor wishes to take advantage of the 
defense. However, if Green were a minor and 
should give his note to Brown, and Brown should in- 
dorse the note to SET who would take it for value 
in ignorance of Green’s incapacity, Sharp could not 
compel Green to pay the note even after Green be- 
came of full age. But since Brown by indorsing the 
note warranted that it was genuine and valid and that 
the maker of the note, Green, had capacity to make 
the contract embodied in the note, Sharp could re- 
cover from Brown upon Brown’s liability as indorser, 
regardless of the fact that the note would be void as 
against Green. 

On the other hand, by special provision of the 
Negotiable Instrument Law, if a minor acquires a 
bill or note and indorses or assigns the instrument to 
another, the new holder acquires title to the instru- 
ment and can enforce it against all parties to the 
instrument except the minor. The same is true in 
regard to a corporation indorser in the case where the 
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corporation has not the power to become a party to a 
negotiable instrument, as is usually the case, for ex- 
ample, with religious corporations. 

Incapacity caused by insanity or extreme intoxica- 
tion destroying mental capacity are defenses to the 
same extent as infancy. They are good defenses 
when set up by the lunatic or drunkard, or by their 
guardian or committee, even against the holder in due 
-course, but no other party to the instrument could 
take advantage of such a defense. 

7. Illegality—tThe law never requires any one to 
do an unlawful act nor will it punish him for refusing 
to perform such an act. Neither will the law assist 
any one to collect compensation for doing an unlaw- 
ful thing. Accordingly, when statutes provide that 
contracts with reference to the doing of a certain 
thing shall be void, no bill or note given in payment 
for doing such unlawful act or which provides in 
itself an obligation to do such forbidden act, can be 
enforced against any one. 

On the other hand, it would be against the interests 
of the community to make it necessary for each per- 
son taking a bill or note in the course of business, to 
risk the loss of the amount involved because it might 
appear that preceding parties to the instrument had 
made unlawful use of it. Therefore, unless the 
statute of the state in which the bill or note is executed 
expressly provides that such an instrument shall be 
absolutely void, the instrument will be enforced in the 
hands of subsequent holders in due course. 
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Suppose the note were given to pay a gambling 
debt. The payee, of course, could not enforce it against 
the maker in any state, but if the payee should in- 
dorse it to a holder in due course, such holder could 
enforce it against either the maker or the indorser 
unless the statute of that state expressly provided 
that notes arising from gambling transactions should 
be absolutely void. In this case, and only this, the 
defense that the instrument was given for a gambling 
consideration would be a real defense. 

8. Usury.—Statutes in many states make usury a 
real defense. Usury consists of intentionally taking 
or contracting for a higher rate of interest upon a 
loan than is allowed by law. New York is one of the 
states making an usurious contract utterly void and . 
unenforceable even in the hands of a holder in due 
course. No matter what ingenious arrangement the 
parties have made, if the court decides that the pur- 
pose was to secure an illegal rate of interest for 
money loaned, neither the principal nor the interest 
can be recovered from any party to the instrument. 
Usury laws in most states are less drastic and should 
_ be consulted in each case. 

It should be noted also that to make usury good as 
a defense, the instrument must be usurious in its in- 
ception, i.e., the bargain which led to the making of 
the note or bill must have been usurious. But if the 
instrument were free from such taint as between the 
original parties to it, the mere transfer or discount of 
the instrument for more than legal interest is not 
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usurious and the holder may recover the full amount 
of the instrument from any of the prior parties 
thereto. 

A contrary rule would amount to holding that 
while the owner of any other property could sell it in 
the market for what it would bring, the holder of a 
promissory note or bill of exchange could not sell it 
for less than its face value less the legal rate of in- 
terest to its maturity, regardless of the credit of the 
parties to the instrument or of the holder’s need of 
funds. By virtue of the banking statutes in many. 
states, call loans or time loans in excess of certain 
amounts are not subject to the defense of usury and 
where the holder in due course of negotiable paper 
is a bank, usury is not a defense even tho present at 
the inception of the instrument. Here again it is 
necessary to consult the statutes in each state. 

9. Forgery—The placing of a signature upon a 
negotiable instrument without authority of the person 
whose signature it purports to be, or counterfeiting or 
altering or erasing a genuine negotiable instrument 
or any part of it with intention to defraud, followed 
by the delivery of the instrument, is forgery. For- 
gery confers no rights upon any person as against the 
person whose name is signed without euthority or 
whose promise is altered without his authority. But 
the person whose name is forged or whose note is 
altered must repudiate the forgery as soon as he dis- 
covers it and must act fairly and in good faith to all 
others in regard to the instrument. Just as a prin- 
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cipal, by acquiescing in the acts of an agent assuming 
to act for him without authority, is held to have rat- 
ified the unauthorized act, so a person whose name is 
forged may adopt and affirm the forgery as his own 
act or as having been done with his authority and thus 
bind himself upon the forged instrument. 

If a party receives a bill or note which has been 
forged and in ignorance of the forgery indorses the 
instrument to another, by doing so he warrants to 
the latter that the instrument is genuine. In such 
ease altho the instrument would be worthless in the 
hands of the first party yet he is liable to his indorsee. 
Since by his indorsement he has warranted the instru- 
ment to be genuine, he will not be permitted to assert 
later that the instrument is not genuine, especially 
when such change of position on his part would cause 
loss to the person dealing with him. This is an 
illustration of the so-called legal rule of estoppel. 
Another illustration is where an instrument is shown 
to a supposed maker or indorser and he is asked if 
his signature is genuine and, instead of denying, he 
so acts as to mislead the holder to the latter’s dam- 
age. In this event he would be held liable on the 
instrument by estoppel. 

In many cases the forgery is not discovered until 
after the instrument has been paid. In such case 
the party who has paid the money upon the forged 
instrument may generally recover the money from 
the person to whom he has paid it. This is an illus- 
tration of the rule that one who pays money to an- 
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other by mistake may recover it upon discovery of the 
mistake, unless the person paying was negligent and 
the person receiving the money was unaware of the 
mistake and has so changed his position that a re- 
covery by the person who paid would throw the loss 
unfairly upon his shoulders. 

Another case to be noted is where the drawee pays 
the bill to a holder in due course. In every case 
where a bill is presented to a drawee for its acceptance 
or for payment, the drawee is assumed to know the 
drawer’s signature, and if he accepts or pays the in- 
strument he thereby treats the drawer’s signature as 
genuine and in effect warrants it to be so. Therefore, 
he cannot recover the sum paid, but is left to whatever 
remedy he may have against the forger. Perhaps 
the commonest illustration of this rule is a case where 
a bank pays a check upon the forged name of its de- 
positor. If the forger himself presented the check 
to the bank, the bank might recover from the forger, 
but if the check is paid by the bank to a holder in due 
course, the bank can recover neither from the de- 
positor,-for it was not his act, nor from the person re- 
ceiving payment, for he has been deceived by the 
bank’s assumption that the signature was genuine. 

10. Personal defenses—The so-called personal de- 
fenses, 1. e., those which are not good against a holder 
in due course, do not invalidate the instrument. 
They only render it unenforceable against the particu- 
lar person whose conduct or agreement has given rise 
to the defense. For example, a bill or note whose 
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execution or indorsement was obtained by fraud can- 
not be enforced by the fraudulent party against the 
party defrauded; but, if the fraudulent party trans- 
fers the instrument to a holder in due course, the lat- 
ter can enforce it against the party defrauded. The 
reason for this rule is that when in the case of two 
parties, both innocent of wrong, one must suffer for 
the fraud of another, the loss ought to fall upon the 
one who enabled the third party to commit the fraud. 
There is a limited class of cases to which the above 
rules do not apply. Suppose a blind man, thinking 
he is signing a letter, is defrauded into signing a 
promissory note; such an instrument is not really his 
act. The blind man never intended to sign such an 
instrument at all and logically, therefore, the instru- 
ment ought not to be enforced against him. But for 
the purpose of promoting the freedom of commerce 
and the free circulation of these convenient instru- 
ments of credit, the Negotiable Instruments Law 
provides that, even in such a case, the note would be 
enforceable in the hands of a holder in due course. 
11. Lack of consideration—We have seen that in 
all cases of the making or indorsing of negotiable 
instruments it is presumed that the act was done for 
a consideration and, therefore, the fact that the in- 
strument was either given or indorsed without con- 
sideration does not affect its validity, except between 
the two parties immediately concerned in that par- 
ticular transfer of the instrument. Consequently if 


Brown gives a note to Sharp and Sharp indorses it 
XXIV—12 
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to Smith who in turn indorses it to Green, the fact 
that Sharp gave Brown no value for the note, while 
it would prevent Sharp from enforcing the note 
against Brown, would not prevent either Smith or 
Green from enforcing it against either Sharp or 
Brown. To allow such a defense to be set up suc- 
cessfully would seriously impair the security and 
therefore the convenience and value of such mediums 
of exchange to the community. 

12. Payment.—As has been said above, a person 
liable to pay any negotiable instrument is entitled 
upon payment to have the instrument surrendered to 
him for cancelation or destruction. Of course it is 
expected that such an instrument will be paid when 
due. Consequently any person to whom an overdue 
bill or note is offered is put upon his inquiry by the 
very terms of the instrument. Since the date of pay- 
ment must be disclosed by the terms of the instrument, 
the law will not permit any one to say that he re- 
ceived the instrument without notice that it was over- 
due. Negotiable paper is not intended to circulate 
after it is past due. In other words, upon the day 
that it falls due, it loses its negotiable character and 
thereafter has only the legal effect of an ordinary con- 
tract. Consequently there can be no such thing as 
a holder in due course or purchaser for value without 
notice of an overdue bill or note. 

Payment of a bill or note on, or after the day it is 
due, operates in law as an extinguishment of the in- 
strument, but as there is no presumption that com- 
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mercial paper will be paid before its maturity pay- 
ment before maturity does not extinguish the instru- 
ment. A holder in due course of an instrument not 
yet due, by its terms, is not required to make inquiry 
as to whether or not the instrument has been paid. 
Consequently the fact that it has been paid before 
maturity is no defense to the claim of a holder in due 
course. 

A further defense which may become available to 
persons secondarily liable upon negotiable instru- 
ments, i. e., the drawer of a bill of exchange or the in- 
dorsers of a bill or note, is that if the holder extends 
the time of the maker of a note or acceptor of a bill of 
exchange in which to pay the instrument beyond the 
date fixed by its terms, the drawer and indorsers are 
relieved from liability upon the instrument. As we 
have seen above, the liability of these parties is strictly 
conditional and contingent; they have the right to 
insist upon strict performance of the conditions by all 
subsequent holders. 

The foregoing enumeration of defenses,. while in- 
cluding the most important and usual, of course, 1s 
not complete. Any fact which would be a defense to 
a contract would be also good as a personal defense to 
an action upon a negotiable instrument. 


REVIEW 


Explain the nature and use of a bill of exchange and the dif- 
ference between a check and other bills of exchange. 
Define the liability that a bill of exchange imposes upon a 


drawer; define an acceptance. 
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State the liability of the drawer of a bill of exchange before 
it is accepted; after it has been accepted. 
Distinguish a mere “holder” of an instrument from a “holder 


in due course.” 
Name several “real defenses” to negotiable instruments and 


state their legal effect; name several “personal defenses” and 
explain why they are so called. 


CHAPTER XI 
CHECKS AND OTHER INSTRUMENTS 


1. Nature of a check.—A check is a sight draft 
drawn on a bank. Of all the negotiable instruments, 
a check is probably the most familiar to the ordinary 
man. It is essential to a check that its amount be 
payable on demand. If the instrument is payable 
on a day subsequent to its date, it is not a check but 
a bill of exchange. The Uniform Negotiable Instru- 
ments Law provides that the rules applicable to a 
bill of exchange payable on demand are applicable to 
a check with the exception of the provisions as to 
presentment, acceptance and assignment. 

In common with other bills of exchange, a check 
must contain an order to pay on demand a definite 
sum of money; it may or may not contain words of 
negotiability; but it must be presented to the bank 
for payment. A check may be indorsed in the same 
way as other bills of exchange; and it is not an as- 
signment of the money of the depositor in the hands 
of the bank. 

The principal points in which a check differs from 
other bills of exchange are that a check is always 
drawn on a bank or banker; it is always payable on 


demand; it must be drawn on funds actually in the 
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bank; the death of the drawer of a check revokes it 
and renders it worthless even in the hands of a holder 
in due course, while death of a party has no such 
effect on a bill. A check is in a sense always overdue 
and hence a person who takes it subsequent to its 
date is not charged with notice that the check may 
have been paid or dishonored as in the case of a bill 
of exchange. Moreover, the drawer of a check, un- 
like the drawer of a bill of exchange, is not relieved 
from liability because of delay in presenting the check 
for payment, unless he can show that he has been 
damaged by the delay. Some of these points will be 
considered in more detail. 

2. Relation between bank and depositor—Be- 
tween a bank and a depositor there is a contractual 
relation and the contract may or may not give to the 
depositor the privilege of checking; but where the 
ordinary so-called checking account is opened with a 
bank the relation established between the bank and 
the depositor is that of debtor and creditor. The 
ordinary man, after having made a so-called deposit, 
thinks and says that he has money in the bank, but 
this is not the view of the situation taken by the law. 
There is no money in the bank belonging to the de- 
positor. In the eyes of the law the bank is merely a 
debtor to the depositor to the amount of his deposit 
and is under agreement to pay this amount or any 
part of it on demand. In the case of a checking ac- 
count the bank is assumed to have agreed further to 
repay either to the depositor, when he shall so order, 
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or to any other person upon the depositor’s order and 
in accordance with settled commercial customs. 

If, instead of depositing money with the bank, the 
customer deposits checks, the transaction usually 
amounts to the bank purchasing the check from the 
depositor and immediately crediting the depositor’s 
account with the amount. The bank then becomes 
the owner and holder of the check and the depositor 
becomes liable only upon his indorsement. But 
sometimes the bank receives the check only “for col- 
lection” in which event the bank does not credit the 
depositor’s account until the proceeds of the check 
have been actually received. Meantime it receives 
and collects the check solely as the depositor’s agent 
and at the depositor’s risk. 

3. Rights and liability of the drawer of a check.— 
As appears above, if the depositor has funds in the 
bank sufficient to meet the check at the time it is 
presented for payment, he has the right to expect the 
bank to pay the check and if the bank fails to pay, 
the depositor, like the drawer of any other bill of ex- 
change, can recover any damages caused him by the 
bank’s refusal. This includes damages for injury to 
the depositor’s credit if the dishonor of the check 
causes an impairment of his credit. Of course the 
bank is not required to make partial payment of a 
check and will be justified in dishonoring the check 
if there are not sufficient funds to meet it in full. 

Until the bank has either paid or certified the check, 
the drawer may “stop the check,” i. e., give the bank 
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notice not to pay it. The death of the depositor be- 
fore certification or payment of the check also re- 
vokes the check, even in the hands of a holder in due 
course. In consequence, if the bank without notice 
of the depositor’s death pays the check even to a 
holder in due course, the bank cannot charge the 
amount to the estate of the deceased depositor. The 
bank, however, could recover the money from the 
person to whom it had paid the check, as money paid 
by mistake. | 

If a drawer draws a check upon a bank without 
having funds there sufficient to meet it, he is guilty 
of a fraud and in some states the statute makes such 
an act a crime. In the state of New York, for ex- 
ample, the law is as follows: “Where such check, 
draft, or order has been protested, the notice of pro- 
test thereof shall be admissible as proof of such 
presentation, non-payment and protest, and shall be 
presumptive evidence that there was a lack of funds 
in or credit with such banks or other depositaries.” 

The drawer does not, by simply drawing and de- 
livering a check, thereby assign any part of the money 
on deposit to the payee of the check, nor does the de- 
livery of a check in payment of a bill pay or discharge 
the indebtedness until the check is actually paid by 
the bank. Apparently the drawer of a check which 
has been dishonored at the bank comes under no ad- 
ditional liability to the payee of the check because of 
its dishonor, but if the check has been indorsed by 
the payee to a holder in due course, the drawer is 
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liable to such holder in case he stops the check, or in 
case of its dishonor. As was said before, an un- 
reasonable delay in presenting the check does not re- 
lieve the drawer of liability upon the check unless the 
bank has become insolvent during the interval. 

If the bank pays a check to the wrong party, the 
bank must bear the loss unless the mistake was con- 
tributed to by the negligence of the drawer. An ex- 
ample of this is where one negligently allows an in- 
complete check to get into circulation where the check 
is subsequently wrongfully filled in and reaches the 
hands of a holder in due course. The bank alone 
must bear the loss if it pays a raised or altered check; 
but the bank may recover its loss from the drawer if 
the drawer so carelessly made out the check as to 
facilitate the fraud, such as by leaving blanks unfilled 
or leaving a space before or after the words or figures 
specifying the amount, in such manner that alteration 
could be easily made. 

It is, therefore, requisite for the drawer of a check 
to use the greatest care to leave no unfilled blanks, 
to see that the check is clearly legible and free from 
any erasures or alterations, and that his signatures to 
his checks are uniform and in exact accordance with 
the signature which he has submitted to the bank as 
a guide. What has been said about forgery of other 
negotiable paper and concerning the leaving of 
blanks therein applies equally to checks. 

4. Rights and liabilities of holder of a check.—The 
payee of a check has no legal rights whatever against 
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the bank. If, however, before presenting a check 
for certification or payment, the payee indorses the 
check and delivers it, he makes a new contract in 
respect to the check, namely, that of an indorser and 
becomes liable to subsequent holders of the check like 
any other indorser of a negotiable instrument. 
While subsequent holders can enforce the payee’s 
liability as an indorser, they have no action against 
the holder or against the bank until after the check 
is presented for certification or payment. In order 
to hold an indorser liable a check must be presented 
for payment within a reasonable time after its issue 
and, if it is dishonored, notice must be given to the 
drawer within the same time which is allowed for no- 
tice after the dishonor of a promissory note or a bill 
of exchange. 

However, if there are indorsers upon a check sub- 
sequent to the payee of the check, but prior to the 
present holder, much greater diligence is necessary 
to preserve the holder’s rights against prior indorsers 
than to preserve his rights against the maker. 
Whether a check has been presented for payment 
within a reasonable time, depends upon the circum- 
stances peculiar to each case and no definite time 
limit can be laid down. These circumstances include 
distance, the course of mails and the accepted usages 
of the trade or community. If instead of presenting 
the check to the bank on which it is drawn the holder 
deposits it in his own bank, the latter assumes the 
obligation to present it for payment within a reason- 
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able time and if the bank neglects to fulfill this duty 
and the fund which is on deposit to meet the check is 
lost, the loss falls on the bank rather than upon the 
depositor. 

Sometimes after a check has been drawn but be- 
fore it has been presented to the bank for certification 
or payment, an attachment or execution is levied 
upon the funds of the depositor in the bank. In 
such a case the attachment creditor secures a prior 
right to that of the holder of the check. This re- 
sults from the rule that until the check is presented 
to the bank it does not operate as an assignment of 
the depositor’s funds in the hands of the bank. The 
bank still owes the money to the depositor and the 
debt can be attached. 

When the holder has lost a negotiable instrument 
he, nevertheless, may generally enforce the instru- 
ment upon making due proof of its existence and 
terms. But for the protection of the person liable 
on the instrument, the holder of the lost instrument 
is usually required to give a bond to the effect that 
he will indemnify the person paying the amount 
against any loss which he may suffer by reason of 
being compelled to pay the instrument should it sub- 
sequently turn up in the hands of a holder in due 
course. 

5. Certified checks ——Where a check is presented 
to the bank on which it is drawn, the holder may de- 
mand payment from the bank or ask that the check 
be certified. Certification by the bank is equivalent 
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to an acceptance. The balance of the drawer is 
deemed to be reduced immediately by the amount of 
_ the check and said amount is held by the bank to the 
credit of the holder of the certified check. Certifica- 
tion of the check, therefore, operates as an assign- 
ment to the holder of the check of the specified 
amount of the depositor’s funds then in the bank. 

The advantage to the holder of a check in having 
it certified is that thereafter the bank is substituted 
in place of the drawer and indorsers as debtor to the 
holder of the check for the amount involved. ‘The 
drawer and indorsers are thereby discharged, but the 
credit of the bank is usually much higher than the 
credit of the drawer and indorsers. A further ad- 
vantage is that the obligation of the bank, unlike that 
of the drawer and indorsers, will not be discharged 
by any delay in presentment, short of the time pre- 
scribed in the Statute of Limitations. 

It is a common practice for the drawer of the 
check to have it certified by the bank before he de- 
livers it to the payee. While the check still remains 
in the hands of the drawer after certification, the 
relations between himself and the bank remain 
practically unchanged. ‘The obligation of the bank 
to the payee and subsequent holders begins with the 
transfer of the check by the drawer. As in the case 
of the acceptance of an ordinary bill of exchange, the 
bank, by certifying a check, warrants to all subse- 
quent holders that the drawer is in existence, that the 
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check bears his genuine signature and that he had 
capacity and authority to draw the check. 

Moreover, where the bank certifies a check in the 
hands of a holder subsequent to the payee, it war- 
rants also that the payee is in existence and had ca- 
pacity to indorse the check. The bank in conse- 
quence becomes liable to a holder in due course even 
tho it turns out that the depositor had no funds to 
meet the check or that the drawer’s name is forged, 
or that the payee is fictitious, or that there has been 
fraud in filling blanks or in altering the check prior 
to the certification, but after certification its liability 
to a holder in due course cannot be increased by 
alteration or altered by a subsequent forged indorse- 
ment. But the holder in due course may enforce the 
note against the bank according to its terms as they 
stood before the forgery or alteration. Of course 
_ negligence on the part of the bank which affords an 
opportunity for fraudulent alteration of the check 
exposes it to the same liability for its negligence as 
obtains with the drawer of the check. 

6. Bill of lading.—A few instruments having some 
of the qualities of negotiable instruments should be 
noticed. 

A bill of lading is an instrument issued by the 
carrier to the consignor of goods. It consists of a 
receipt for the goods and an agreement to carry them 
to their destination. It embodies the contract of 
carriage and the consignor is conclusively presumed 
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to have read it and agreed to it except in the cases of 
fraud or mistake. This instrument is considered in 
detail in the chapter on carriers. We are now con- 
cerned only with its negotiability. 

The bill of lading is something more than a con- 
tract for the shipment of. goods. To some extent it 
actually represents the goods; so that a transfer of the 
bill amounts to a transfer of the goods themselves. 
The carrier assumes a liability similar to the acceptor 
of a bill of exchange. The carrier warrants the 
quantity of the goods unless he incorporates in. the 
bill words distinctly indicating the contrary, and the 
purchaser who in good faith gives value for the bill 
of lading can enforce it against the company accord- 
ing to its terms, regardless of the quantity actually 
received by the carrier. 

In New York and some other states, if the agent 
of the carrier issues a bill of lading fraudulently or 
by mistake, altho no goods whatever have been de- 
livered to the carrier, the latter is held bound to a 
holder in due course by the representation made in 
the bill by its agent acting within the apparent scope 
of his authority. It will not be permitted to show 
as against such a holder of the bill that no goods were 
actually received. The United States Supreme 
Court, however, takes the contrary view and holds 
that the receipt of some goods by the carrier is neces- 
sary to the validity of the bill. 

7. Coupons.—Interest coupons are contracts usu- 
ally in the form of a promissory note, payable to 
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bearer upon a specified date. Until they are de- 
tached from the bond they form a part of the con- 
tract contained in the bond and are subject to all the © 
conditions contained in the bond. But the coupons 
are so made as to be easily detachable from the bond 
and when detached they have the legal effect of 
separate negotiable promissory notes. In determin- 
ing whether or not a given coupon is negotiable, how- 
ever, if it refers. to the bond from which it was de- 
tached, it is necessary to examine the bond in order 
to determine whether or not it contains any pro- 
visions restricting the negotiability of the coupons. 

In the absence of such restrictions, if the coupons 
are payable to bearer they pass by delivery like other 
negotiable instruments and when they reach the 
hands of a holder in due course they cannot be de- 
feated by personal defenses. The holder of a coupon 
may ordinarily bring suit upon it in his own name, 
regardless of whether he is the holder of the bond 
from which the coupon.was detached. 

8. Certificate of deposit—aA certificate of deposit 
is a written acknowledgment, issued by a bank, show- 
ing that the holder has deposited money in the bank 
payable on demand, on or after a specified date, 
to the depositor or his order or to a third person. 
Such certificates are transferable by indorsement and 
must be surrendered upon payment of the deposit. 
‘In most of the states they are given the same effect 
by law as a promissory note made by the bank. 

9. Letter of credit——A letter of credit is a written 
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instrument, addressed by one person to another, re- 
questing the latter to give credit to the person in 
whose favor it is drawn. The drawer promises ex- 
pressly or by implication that he will repay or 
guarantee the amount so advanced. It may be ad- 
dressed by one merchant to another or, as is the more 
usual case, by one bank to another. The letter itself 
is ordinarily not negotiable; rather it amounts to an 
agreement by the issuing bank that it will honor 
drafts made upon it by the person to whom the letter 
is addressed up to the amount stated in the letter of 
credit. , 

10. Money orders—Money orders are usually 
bills of exchange issued by post offices or express 
companies for the transfer of money. They are di- 
rected to another post office or to another agency or 
branch of the express company. ‘They are nego- 
tiable, but when issued by a post office in the United 
States their negotiability is expressly limited, to a 
single transfer, bank transfer excepted. 

11. Stock certificates—The nature of a stock 
certificate is fully set forth in the Modern Business 
Text on “Corporation Finance.” By their terms 
such certificates are almost invariably made trans- 
ferable only upon the books of the company, but a 
custom has grown up by which a blank assignment 
is printed upon the back of each stock certificate; 
the holder signs this assignment, leaving the name 
of the transferee and the date of the transfer blank. 
This is called an indorsement in blank. <A transfer 
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by the owner of a certificate so indorsed in blank has 
the legal effect of making the transferee the owner 
of the stock and gives him the right to compel the 
corporation to complete the transfer by entering his 
name upon their books as a stockholder and issuing 
to him a new certificate. Until the certificate so 
indorsed in blank is surrendered to the company for 
cancelation it may pass from hand to hand by mere 
delivery and possesses practically all of the qualities 
of negotiability, altho it is not fully recognized by 
law as a negotiable instrument. 

If Brown should borrow $5,000 from Sharp and 
deliver to him, as collateral security for the loan, a 
certificate for 100 shares of stock indorsed in blank 
and Sharp should in turn borrow $10,000 from Smith, 
and deliver Brown’s certificate to Smith as collateral 
security for the $10,000 loan, Smith, if he were igno- 
rant of Brown’s ownership of the certificate, would 
acquire a right in the certificate superior to Brown’s. 
Brown could recover the certificate from Smith only 
by paying off the $10,000 loan. The courts reach 
this decision by reasoning that, since either Brown 
or Smith, both innocent of any wrong, must bear 
the loss caused by Sharp’s wrongful act, the loss 
ought to fall upon Brown, because, by deliver- 
ing to Sharp the certificate of stock, indorsed in 
blank, he clothed Sharp with an appearance of owner- 
ship, thus giving Sharp an opportunity to deceive. 
Since stock certificates are transferable by indorse- 
ment, and, when so indorsed, pass from hand to 
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hand like negotiable instruments, and since the holder 
in due course may acquire rights in them superior to 
those of the true owner, they come, as a practical] 
matter, very close to being negotiable instruments. 

12..T'rade acceptances——When a draft or bill of 
exchange has been drawn by the seller of goods upon 
the purchaser of the goods and accepted by such pur- 
chaser, the instrument is known as a “trade accept- 
ance.” It has the legal effect of any negotiable bill 
of exchange which has been accepted. It has the ad- 
ditional value of being recognized by the federal re- 
serve banks as commercial paper which is acceptable 
by them for rediscount or purchase. 

13. Warehouse receipts—A warehouseman is one 
who is engaged in the storage of goods for others for 
profit. His written receipt in which he acknowl- 
edges that he holds certain described goods in storage 
for the person named in the receipt is called a ware- 
house receipt. Unless there is a statute to the con- 
trary, a warehouse receipt is not negotiable. 'Trans- 
fer of the receipt does not, as in the case of the trans- 
fer of a bill of lading, transfer the title to the goods 
mentioned nor does the warehouseman, by his re- 
ceipt, guarantee the quantity of the goods nor that 
the person placing the goods in the warehouse had 
good title to them. In some states a warehouse re- 
ceipt is made negotiable by statute. In such states 
the receipt is transferable by indorsement and such 
transfer carries with it title to the goods and a trans- 
fer to a holder in due course frees it from personal 
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defenses but not from the defense that the original 
depositor of the goods in the warehouse had no title 
to them. Every taker of a warehouse receipt as- 
sumes that risk. 


REVIEW 


State the legal effect of an ordinary deposit in.a bank “f 
collection.” 

State the rights and liabilities of (a) the drawer of a check; 
(b) the bank on which the check is drawn; (c) a bank with 
which a check on another bank is deposited. 

Outline the rights and duties of the holder of a check. 

Explain the act of “certification” of a check and its legal 
effect upon (a) the relation of the bank to the holder of the 
check; (b) the relation of the bank to the drawer. 

Explain the nature and use of each of the following instru- 
ments and state what negotiable qualities each possesses: bill 
of lading; bond coupon; certificate of deposit; money order; 
stock certificate ; trade acceptance; warehouse receipt. 


CHAPTER XII 
SALES—STATUTE OF FRAUDS 


1. Principal aspects of the law of sales—In this 
chapter we shall discuss the nature of contracts for 
the sale of personal property, both executed and 
executory, as distinguished from other contracts, and 
the form of such contracts under the Statute of 
Frauds and the Uniform Sales Act. Following 
this we shall treat of the performance of contracts of 
sale and of the rights and obligations of the parties 
thereunder, including conditions and warranties. 

2. Provisions of the statute—The English Sale of 
Goods Act, section 4, expresses the effect of the 
Statute of Frauds with some change of language. It 
has been followed, with some modifications, in the 
Uniform Sales Act which has been adopted in New 
York, New Jersey, Connecticut, Massachusetts, 
Rhode Island, Pennsylvania, Michigan, Illinois, 
Wisconsin, Iowa, Oregon and several other states. 
Substantially the same provisions with some changes 
are contained in the Statute of Frauds as enacted in 
most of the other states. Section 4 of the Uniform 
Sales Act provides as follows: 


(1) A contract to sell or a sale of any goods or choses 
in action of the value of five hundred dollars or upwards 
shall not be enforceable by action unless the buyer shall 

178 


' SALES-STATUTE OF FRAUDS 179 


accept part of the goods or choses in action so contracted 
to be sold or sold, and actually receive the same or give 
something in earnest to bind the contract, or in part pay- 
ment, or unless some note or memorandum in writing of the 
contract or sale be signed by the party to be charged or 
his agent in that behalf. 

(2) The provisions of this section apply to every such 
contract or sale, notwithstanding that the goods may be 
intended to be delivered at some future time, or may not 
at the time of such contract or sale be actually made, pro- 
cured, or provided, or fit or ready for delivery, or some act 
may be requisite for the making or completing thereof, or 
rendering the same fit for delivery; but if the goods are to 
be manufactured by the seller especially for the buyer and 
are not suitable for sale to others in the ordinary course of 
the seller’s business, the provisions of this section shall not 
apply. 

(3) There is an acceptance of goods within the meaning 
of this section when the buyer, either before or after de- 
livery of the goods, expresses by words or conduct his as- 
sent to becoming the owner of those specific goods. 


3. Sales and executory contracts to sell—A sale 
involves the immediate transfer of title to the chattel 
from vendor to vendee. A contract to sell is a con- 
tract to transfer title at a later time, as on delivery 
and payment. When the subject-matter of the sale 
is ascertained, the terms of the sale agreed upon, and 
nothing remains to be done except to deliver the 
goods and pay and receive the price, the transac- 
tion is held to be a sale, title passing at once to the 
vendee, who assumes from that moment the risk of 
loss incident to ownership. ‘This question will be 
more fully discussed in the following chapter on per- 
formance of contracts of sales. 
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The Statute applies to both types of transactions, 
sales and contracts to sell. All doubts arising under 
the Statute of Frauds are removed by the precise 
phraseology of the Uniform Sales Act. Condi- 
tional sales or contracts to sell are also covered by 
the Statute. 

4. Contracts to sell distinguished from contracts 
for work and labor—In England it is held that if 
the contract is to result in the transfer of title to a 
chattel for a price, irrespective of whether the chattel 
was to be manufactured by the vendor or not, either 
at the special order of the purchaser so as to be val- 
uable to him alone, or in the regular course of the 
vendor’s business, it is a sale under the Statute. 

The Uniform Sales Act follows on this point the 
rule as laid down first in Massachusetts and fol- 
lowed in possibly a majority of the other states, that 
the Statute does not apply if the chattel is manu- 
factured on special order, so that it is not manu- 
factured in the regular course of the maker’s busi- 
ness, and is designed especially for the purchaser and 
is therefore not suitable for sale in the regular course 
of the business of the maker. 

In New York a different rule prevailed previous 
to 1911, when the Uniform Sales Act was adopted, 
to the effect that the Statute did not apply where 
the chattel was not in existence at the time of the 
making of the contract, but did apply if the chattel 
was in existence, tho some work had to be done on it 
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before it was ready for delivery. This was followed 
in many states, some of which have not adopted the - 
Uniform Sales Act. 

5. What is included within “sales of goods.’— 
Rights or choses in action were held in England not 
to be included under the old Statute. In the United 
States it has been generally held that choses in action 
having a visible and tangible form and commonly 
dealt with and transferred as property, including 
shares of stock, bonds, mortgages, bills and notes, 
come under the old Statutes. All choses in action 
are included by express terms in the Uniform Sales 
Act. A “chose in action” is simply a right of action © 
to recover money or property capable of assignment 
under the law. 

Growing annual crops, water, ice, manure and 
fixtures annexed by a tenant for years are each and 
all personal property for the purpose of sale as 

distinct things separate and apart from the land. 
This is true tho they pass with the land as part of 
it when the land is transferred without their reserva- 
tion. Therefore, a sale or contract to sell any of 
these things comes under the Statute as a sale of 
goods and chattels. 

In the case of the owner of the land who sells 
fixtures, trees or buildings to be removed by the pur- 
chaser, if title is to pass at once, the contract falls 
under the provision of the Statute of Frauds relat- 
ing to sales of interests in land; if an executory con- 
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tract to sell after severance is made in express terms, 
the sale is a sale of goods, and the section of the 
Statute we are discussing applies. 

6. Provision as to value of the goods—The Eng- 
lish Statute of Frauds provided that the minimum 
value of the goods sold to bring the transaction within 
the Statute should be £10, and the amount of $50 or 
more was generally fixed by the statutes of the dif- 
ferent states, tho a few have modified somewhat this 
provision. New York and several of the other states 
which have adopted the Uniform Sales Act have 
retained the old amount of $50 in this connection in- 
stead of adopting the figure $500, which the Uniform 
Sales Act provides. Successive, distinct purchases 
of different articles are regarded as separate and 
distinct contracts in applying this provision of the 
Statute. However, in any such case, if only one 
contract was made, tho several items are included, 
the sum total of the amount fixed must be taken in 
determining whether the Statute applies or not. 

7. Acceptance and receipt of part of the goods.— 
Receipt usually precedes acceptance, but acceptance 
may come first. Acceptance is established by any 
acts of ownership such as a sale, mortgaging, stor- 
ing or transporting of the goods by the buyer as 
owner. Such receipt and acceptance, tho long after 
the making of the contract, makes the transaction 
good without a writing. The danger of fraud is 
greatly reduced when the transaction is evidenced in 
this way by overt acts. Receipt means merely the 
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taking of possession by the buyer, and whether or 
not such possession has passed, either to the buyer 
personally or to a third party as his bailee with his 
assent, is a question of fact. There can be no doubt 
that possession passes, if the parties so intend, with- 
out a physical handing over of the property, it appear- 
ing that the seller relinquishes control and the buyer 
assumes it. : 

In New York, however, it is held that there must 
be some physical assumption of possession other than 
mere words in order that a receipt and acceptance 
under the Statute will be found to exist. Delivery 
to a common carrier is a receipt but not an acceptance 
even if the carrier has been designated by the pur- 
chaser. However, if the purchaser has passed on or 
selected the goods before shipment, delivery to the 
carrier takes the transaction out of the Statute, since 
such delivery amounts to receipt by the purchaser. 

The transfer of a bill of lading or warehouse re- 
ceipt to the purchaser will amount to a receipt if the 
right to control, and therefore possession, passes to 
him. 

8. Part payment under the statute—The usual 
case of payment of part of the purchase price pre- 
sents no difficulty, and the Statute is satisfied. Since 
exchanges or barters come within the Statute, part 
payment may be the delivery of all or part of the 
goods which were to be given in exchange. Notes 
and checks are usually construed as conditional pay- 
ment only until actually paid, and they will not 
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satisfy the Statute unless it is clear that they were 
given and accepted in absolute payment. The time 
of payment may be at any time after the contract is 
made as well as at that precise time. In a few states 
the Statute provides that payment must be at the 
time the contract is made. 

9. The memorandum in writing—The note or 
memorandum of the sale may be made at any time 
prior to the starting of an action on the contract, 
even before the contract is made. It may be in any 
form, as in letters, telegrams, deeds, wills or the like. 
It must give the names of the parties and the terms 
of the sale or contract to sell. 

It has been a point of greatest controversy as to 
whether the consideration must be described. The 
prevailing rule is that a consideration which has been 
performed need not be referred to, but an executory 
consideration in a bilateral contract must state the 
consideration because performance of it is a condi- 
tion of the promise to sell, and therefore must be 
stated in any accurate written description of the ven- 
dor’s promise. 

In executed sales where the price has been paid 
no memorandum is necessary because of the payment 
of the price, but in executory contracts to sell in 
which payment or tender of the price is a condition 
of the promise to sell, the memorandum does not 
describe the contract or promise of the vendor unless 
the price is stated. If no fixed price is agreed upon 
no reference to price need appear in the memoran- 
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dum, as the law implies the reasonable value in such 
cases. ‘The property must also be described, and 
any additional terms, such as warranties, must appear 
in the memorandum. ‘The memorandum, moreover, 
must be signed by the party to be charged, namely 
by the defendant who is being sued on the contract, 
or by his duly authorized agent. 


REVIEW 


Outline the provisions of section 4 of the Uniform Sales Act. 

Define what choses in action are included within “sales of 
goods.” \ 

Explain the provisions as to the value of goods sold to bring 
the transaction within the Statute of Frauds and its modification 
in states which have adopted the Uniform Sales Act. 

Discuss acceptance and receipt of part of the goods with 
regard to legal possession. 

Give the prevailing rule with respect to the mentioning of 
consideration (a) when it has been performed and (b) in ex- 


ecutory contracts. 


CHAPTER XIII 


SALE—PERFORMANCE—RIGHTS AND LIABILITIES 
OF PARTIES 


1. Delivery and payment of the price-—The 
primary duties of the buyer and seller under a sale 
or a contract to sell is for the seller to deliver the 
goods and the buyer to receive and pay for them as 
the contract provides. In the absence of express 
provision in the contract to the contrary, such de- 
livery and payment are concurrent conditions, that 
is, each must be ready, willing and able, the one to 
deliver the goods on payment of the price, the other 
- to pay the price on delivery. All this is set forth in 
precise terms in sections 41 and 42 of the Uniform 
Sales Act, and is declaratory of the well-established 
principles of contract explained in the chapter on per- 
formance of contracts. 

2. Time and place of delivery—sSection 43 of the 
Uniform Sales Act provides as to the place of de- 
livery as follows: 


(1) Whether it is for the buyer to take possession of 
the goods or for the seller to send them to the buyer, is a 
question of fact depending in each case on the contract, ex- 
press or implied, between the parties. Apart from any such 
contract, express or implied, or usage of trade to the con- 
trary, the place of delivery is the seller’s place of busi- 
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ness, if he has one, and if not, his residence, but in case 
of a contract to sell or a sale of specific goods, which to 
the knowledge of the parties when the contract or the sale 
was made were in some other place, then that place is the 
place of delivery. 

(2) When by a contract to sell or a sale the seller is 
bound to send the goods to the buyer, but no time for send- 
ing them is fixed, the seller is bound to send them within a 
reasonable time. 

(3) Where the goods at the time of the sale are in the 
possession of a third person, the seller has not fulfilled his 
obligation to deliver to the buyer unless and until such third 
person acknowledges to the buyer that he holds the goods 
on the buyer’s behalf; but as against all others than the 
seller the buyer shall be regarded as having received de- 
livery from the time when such third person first has notice 
of tLe sale. Nothing in this section, however, shall affect 
the operation of the issue or transfer of any document of 
title to goods. 

(4) Demand or tender of delivery may be treated as 
ineffectual unless made at a reasonable hour. What is a 
reasonable hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and in- 
cidental to putting the goods into a deliverable state must 
be borne by the seller. 


The above section is simply declaratory of the ac- 
cepted law as to the details of delivery, as it existed 
prior to the Statute, and as it exists generally to-day 
not only in the many states which have adopted the 
Uniform Sales Law, but also in the other states that 
have not. The section sums the matter up so ad- 
mirably that further elaboration is unnecessary. 

3. Delivery to a common carrier—When by the 
contract the seller is to send the goods to the buyer, 
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delivery to the buyer is made by delivery to a common 
carrier for the purpose of shipment to the buyer. 
This is the case whether the buyer has specified the 
carrier or whether he has been selected by the seller. 
If a contrary intent appears, as where the carrier is 
directed to deliver on the seller’s order, or if the 
seller undertakes to make actual delivery to the 
buyer, or at a particular place, or undertakes to pay 
the freight to the buyer or to a particular place, title 
does not pass and delivery is not made until the 
goods have been actually delivered to the buyer or 
reached the place agreed upon. 

In shipping the goods the seller must protect the 
buyer by a contract on his behalf which shall be rea- 
sonable under the circumstances; if he fails to do so, 
such delivery to the carrier may be treated by the 
buyer as no delivery, or he may accept the goods and 
hold the seller for damages. 

If the case is one where it is usual to insure the 
goods in transit and the seller knew or should have 
known this, the seller must give the buyer notice of 
the shipment in time to permit the buyer to insure 
the goods. If he fails to give this notice the goods 
are at his risk during transit. 

These rules are set forth in precise terms in Sec- 
tion 46 of the Uniform Sales Act. 

4. Delivery of a greater or less quantity —If more 
goods are delivered than the contract calls for the 
buyer may reject them all, or retain only those con- 
tracted for. If he keeps them all he must pay for 
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them at the contract rate. If less goods are de- 
_livered than the contract calls for the buyer may re- 
ject them; but if he accepts them knowing that the 
_ seller does not intend to deliver the rest he must pay 
for them at the contract rate; if he does not know 
this he is liable only for their fair market value. 

If goods, not included in the contract, are delivered ° 
mixed with goods covered by the contract, the buyer 
may reject all or accept those which he had con- 
tracted to purchase, rejecting the rest. Section 44 
of the Uniform Sales Act sets forth the above provi- 
sions. . 

All the foregoing provisions of the Statute are sub- 
ject to any special agreement of the parties or custom 
of trade in modification of them; they are all simply 
declaratory of the principles of the law of sales 
established as prevailing law by the courts. 

5. EHawamination of the goods by the buyer.—Sec- 
tion 47 of the Uniform Sales Act provides that when 
goods are delivered to the buyer which he has not 
examined, no acceptance takes place until he has a rea- 
sonable opportunity to examine them. On tender- 
ing the goods the seller must give the buyer a rea- 
sonable opportunity to examine them, but when no 
delivery is to be made by the carrier thru whom the 
goods are shipped to the buyer until the price is 
paid, there is no right of inspection until after the 
price is paid, since the contract requires payment be- 
fore delivery. If, later, the goods are found to be in- 
ferior, the buyer may reject them and recover his 
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money. However, the seller has no right to ship goods 
on such conditions unless the contract’s express terms 
or a custom of the trade permits it. In such case 
the buyer may reject the goods. 

6. Transfer of title——If the goods are definitely 
set aside or ascertained, and in a deliverable state, 
‘title passes at once, tho the time of payment or de- 
livery or both are to take place later. But if the 
seller is to do anything to the goods to put them in 
a state for delivery, title does not pass until this has ~ 
been done. 

In delivery of the goods on a contract of “sale and 
return,” the intention being to transfer title at once, 
with an option in the buyer to return the goods in- 
stead of paying for them, title passes at once but 
reverts to the seller when the buyer returns or tenders 
back the goods to the seller within the time fixed in 
the contract, or within a reasonable time when no 
time is so fixed. 

Delivery on approval transfers title only on ex- 
press acceptance by word or act, or by the buyer re- 
taining the goods beyond the time fixed for him to 
return them, or beyond a reasonable time if no such 
time is fixed. 

Goods to be selected or manufactured in the future 
pass to the buyer only at the moment when the goods 
have been ascertained and have been applied to the 
contract with the mutual assent of both parties ex- 
pressed by word or inferred from their conduct; and 
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_ delivery of the goods to the buyer or to a carrier for 


the buyer is presumably an appropriation of such 


goods to the contract so that the title passes. 

If the contract of sale requires delivery to the 
buyer, or delivery at a specified place, or that the 
seller pay cost of transportation to the buyer or to a 
specified place, title does not pass until the goods 
have been delivered to the buyer or have reached 
the place agreed upon. These rules are laid down 
in section 19 of the Uniform Sales Act. They ex- 
press the law as it generally prevails in the States 
which have not adopted the Uniform Sales Act as 
well as in these where it is law. 

7. Goods shipped C. O. D.—Goods shipped “cash 
on delivery” pass to the buyer when delivered to the 
carrier, according to weight of authority, tho the 
contrary has been held in several states. This provi- 
sion is given effect by construing it as giving a re- 
tention of possession.with a lien for the price, title 
passing as in other cases of delivery to a carrier. 

8. Reservation of title or possession by sellers.— 
Express provisions of this nature in the contract of 
sale will, of course, be given full effect when the 
goods are delivered to a carrier. A provision in the 
bill of lading that the goods be delivered to. the seller’ 
or his agent is construed as preventing transfer 
of titles, but only for the purpose of securing per- 
formance by the buyer of his obligations under the 
contract. 

XxIV—14 
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The same result follows if the bill of lading is re- 
tained in the possession of the seller, tho it calls for 
delivery to the buyer. 

9. Risk of loss—Generally the risk of loss ac- 
companies the legal title or property right in the 
goods, remaining in the seller until title passes to the 
buyer, but passing to the buyer with the title when 
it is transferred to him. But this may be changed 
in any way the parties please by express agreement. 
When delivery is made to the buyer, and title has 
been retained by way of securing performance by 
the buyer of his contract including cases of condi- 
tional sales, the goods are at the buyer’s risk from 
the time of delivery to him or to the carrier for him. 
If delivery is delayed by fault of either party, the 
risk of loss is with the party so in fault if the loss is 
one which might not have occurred had delivery been 
made. Section 22 of the Uniform Sales Act con- 
tains these provisions which express the prevailing 
law. 

10. Goods shipped under bill of lading—In the 
case of goods shipped under a bill of lading, as in 
other cases, the risk of loss accompanies the legal title. 
If the-goods are not shipped as ordered, title, of 
course, does not pass and the risk of loss is not with 
“the consignee. If properly shipped, title and risk 
of loss pass to the buyer. The retention of title, by 
way of security, does not prevent the risk from pass- 
ing to the buyer, as appears from the preceding sec- 
tion. 
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_ 11. Sale by person not having title to goods sold.— 

The.general rule is that a sale of goods made by a per- 
son without title is absolutely void, and in no way 
affects the true owner’s right to recover the goods. 
The Factor’s Acts of the different states have modified 
this rule in cases of goods left in the possession of 
a factor in his own name, and sales made by him 
under common law rule bind the owner, if made to a 
purchaser for value without notice, even tho sold by 
the factor in violation of the owner’s instructions 
since there is a holding out of the factor as having 
general authority to sell. The Factor’s Acts have 
extended this doctrine to the pledging of such goods 
by a factor, so that the owner cannot recover the 
goods until the loan to the factor which the goods se- 
cure has been paid. This is discussed in the chapter 
on the law of agency. 

12. Conditional sales——In the case of conditional 
sale, title is reserved in the seller as security for the 
payment of the purchase price, the possession pass- 
ing to the buyer. The danger of fraud in these 
cases has led to the enactment of statutes in nearly 
all the states making such sales void, as to subsequent 
innocent purchasers or encumbrances for value if 
not filed or recorded in ways provided by the Statute, 
so that subsequent purchasers or encumbrancers of 
the property may have notice thereof. 

If the contract of conditional sale is not filed as the 
Statute requires—and the same Statute includes also 
chattel mortgages—the contract of conditional sale 
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or chattel mortgage cannot be set up to defeat the 
title of any person buying or taking as security such 
property from the conditional vendee or chattel 
mortgagor for value and without notice of the chattel 
mortgage or contract of conditional sale. By statute, 
therefore, title passes to such purchasers, tho the 
vendor did not have the true title to transfer. The 
risk of loss in these cases of conditional sale is with 
the buyer, as the legal title is reserved by the seller 
only as security for payment of the purchase price. 

13. Sale with retention of possession by seller.— 
Section 25 of the Uniform Sales Act provides as 
follows: 


Where a person having sold goods continues in possession 
of the goods, or of negotiable documents of title to the 
goods, the delivery or transfer by that person, or by an agent 
acting for him, of the goods or documents of title under 
any sale, pledge, or other disposition thereof, to any per- 
son receiving and paying value for the same in good 
faith and without notice of the previous sale, shall have 
the same effect as if the person making the delivery or trans- 
fer were expressly authorized by the owner of the goods to 
make the same. 


This is, of course, the law in those states which have 
adopted the Uniform Sales Act; yet it also expresses 
the prevailing law in the other states, tho the deci- 
sions and statutory provisions of many of the states 
vary considerably, and are confused with the effect 
of such retention upon the rights of creditors. The 
discussion of these variations in detail of the law in 
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such states is, obviously, outside the scope of this text. 

14. Ewpress warranties in sales —Section 12 of the 
Uniform Sales Act defines express warranty as fol- 
lows: 


Any affirmation of fact or any promise by the seller re- 
lating to the goods is an express warranty if the natural 
tendency of such affirmation or promise is to induce the 
buyer to purchase the goods, and if the buyer purchases 
the goods relying thereon. No affirmation of the value of 
the goods, nor any statement purporting to be a statement 
of the seller’s opinion only shall be construed as a warranty. 


A warranty, therefore, may be a collateral promise 
amounting to a contract, or an affirmation of fact, 
as distinguished from a mere statement of opinion, on 
which the seller expects the buyer to rely, the law 
making him liable as for a warranty tho no intent to 
make a promise expressly appears. Positive state- 
ments of fact as to quality are regarded usually as 
affirmations of fact and therefore warranties. 

The distinction between representations and war- 
ranties so often made in the cases has caused much 
confusion, but it is generally true that representa- 
tions, as distinguished from warranties in the law, 
are merely expressions of opinion not intended as 
positive assertions of fact. 

15. Obvious defects—inspection.—A. warranty in 
general terms, as a matter of interpretation, is held 
not to include obvious particular defects not specif- 
ically referred to in the warranty. ‘This is for the 
reason that the parties probably did not intend the 
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warranty to cover such defects which both must have 
known about. But it has often been said that a 
warranty against an obvious defect cannot be en- 
forced. Certainly this is not the law where the war- 
ranty takes the form of a collateral contract based 
on mutual assent and consideration. 

If the warranty is based on a representation of 
fact not amounting to an express contract, with a 
promise implied by law to do justice because of the 
fraud which otherwise would result in misleading the 
other party, there is a great deal to support the posi- 
tion that the other party must make some effort 
to protect himself. Therefore, he should not be pro- 
tected by the law as against obvious defects which he 
could have readily discovered by a casual examina- 
tion. . 

Where the defect is not obvious, but would be dis- 
closed if a careful examination were made, and the 
buyer had the right to make the examination, but 
failed to make it or failed to make it carefully, he is 
nevertheless protected by the warranty, whichever 
form it takes. He has the right in cases of express 
warranty to rely on the seller’s warranty, according 
to the prevailing law. 

16. Implied warranty of title—Section 18 of the 
Uniform Sales Act provides that, in a contract to sell 
or a sale, unless a contrary intention appears, there 
iS: 

(1) An implied warranty on the part of the seller that 
in case of a sale he has a right to sell the goods, and that 
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in the case of a contract to sell he will have a right to sell 
the goods at the time when the property is to pass 

(2) An implied warranty that the buyer shall have and 
enjoy quiet possession of the goods as against any lawful 
claims existing at the time of the sale 

(3) An implied warranty that the goods shall be free 
at the time of the sale from any charge or encumbrance in 
favor of any third person, not declared or known to the 
buyer, before or at the time when the contract or sale is 
made 

(4) This section shall not, however, be held to render 
liable a sheriff, auctioneer, mortgagee or other person pro- 
fessing to sell by virtue of authority in fact or law goods in 
which a third person has a legai or equitable interest. 


This expresses the law as it generally prevails thru- 
out the United States. Rights of action of all kinds, 
whether in the form of bonds, negotiable paper, 
stocks, etc., or mere parol rights of action in con- 
tract subject to assignment, are included. Barters 
are also included. The parties may by express provi- 
sion exclude a warranty of title, and such exclusion 
will be implied where both know of the defect and 
make the contract on that basis. 

17. Implied warranty of quality—Section 15 of 
this same act provides that: 


Subject to the provisions of this act and of any statute 
in that behalf, there is no implied warranty or condition 
as to the quality or fitness for any particular purpose of 
goods applied under a contract to sell or a sale, except as 
follows: ae he, 

(1) Where the buyer, expressly or by implication, 
makes known to the seller the particular purpose for which 
the goods are required, and it appears that the buyer relies 
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on the seller’s skill or judgment (whether he be the grower 
or manufacturer or not), there is an implied warranty that 
the goods shall be reasonably fit for such purpose 

(2) Where the goods are bought by description from 
a seller who deals in goods of that description (whether 
he be the grower or manufacturer or not) there is an im- 
plied warranty that the goods shall be of merchantable 
quality. 

If the buyer has examined the goods there is no im- 
plied warranty as regards defects which such examination 
ought to have revealed 

(3) Inthe case of a contract to sell or a sale of a speci- 
fied article under its patent or other trade name, there is 
no implied warranty as to its fitness for any particular pur- 
pose . 
(5) An implied warranty or condition as to quality or 
fitness for a particular purpose may be annexed by the 
usage of trade 

(6) An express warranty or condition does not negative 
a warranty or condition implied under this act unless in- 
consistent therewith. 


Where the goods are specified the warranty of 
quality is implied by law rather than from any in- 
ferred agreement of the parties, and it will be im- 
plied, therefore, only in those cases where justice and 
fair dealing require it. It must appear that the 
buyer relied, and had the right to rely, upon the skill 
or Judgment of the seller in buying the goods. This 
is held to be the case where the seller is the manu- 
facturer of the goods, and therefore is in a position 
to know all about them. In England and many of 
the states the same rule applies to sales by a regular 
dealer in the goods for the same reasons. 

Many of the states, however, have refused to ex- 
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tend the rule to sales by dealers, tho this is now 
changed in such states as have adopted the Uniform 
Sales Act. This Act extends the rule to all cases 
where it appears that reliance was in fact placed upon 
the skill or judgment of the seller, whether he be 
dealer or manufacturer or not. 

When the goods are bought by description it is 
a plainly implied term of the contract that only 
merchantable goods of the specified description are 
intended and the warranty is therefore based on the 
true intent of the parties. In both cases it is clear 
that no such warranty should be implied where the 
buyer has an opportunity to inspect the goods and a 
reasonable inspection would disclose their defects. 

The warranty that the goods are fit for the purpose 
for which they are purchased is based on the same 
principles as the warranty of merchantable quality. 

18. No warranty broken when buyer gets what he 
contracted for—When the contract is for the pur- 
chase of a definite thing known to both parties, or is 
definitely described in the contract, so that it cannot 
be reasonably inferred that the buyer relied on the 
seller’s special judgment or skill, no warranty is im- 
plied. It is a question of fact in each case, turning 
on whether the parties understood that the seller’s 
special knowledge or skill was being relied on or 
not. 

The seller warrants generally that the goods are 
merchantable and fit for the general use for which 
they were intended, but not that they were fit for the 
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specific use to which the buyer intended to put them. 
Thus a sale of a specified boiler and 320 feet of 
radiation carried with it no warranty that it would 
heat the house of the buyer. It would be different if 
the seller had estimated what size of boiler and 
amount of radiation would have been required to 
heat the house, as the buyer would then have relied 
on his skill and special knowledge. 

19. Warranty that food sold for immediate con- 
sumption by a dealer is fit—No warranty that food 
sold for immediate consumption by a dealer is fit, is 
included in the general provision of the Uniform 
Sales Act. Yet in states which have not adopted 
the Act and in which dealers are not charged with 
warranty of quality, it is well settled that dealers 
are bound by warranty that such food is fit for con- 
sumption as intended. 

20. Merchantability—The term merchantability 
means only that the goods are readily salable as goods 
of the quality or grade which they are supposed to be, 
not that they are of first quality. 

21. Sale by sample—An implied warranty arises 
' out of a sale by sample which gives the buyer an ac- 
tion for damages if the bulk of the goods does not 
correspond with the sample in quality. It implies 
that the buyer shall have reasonable opportunity to 
compare the goods with the sample by examination, 
and that, if the seller is a dealer in the goods, he war- 
rants against defects rendering them unmerchantable 


SALE—PERFORMANCE 201 


and which would not be apparent on a reasonable 
examination of the sample. 


REVIEW 


Outline the provisions of the Uniform Sales Act regarding 
time and place of delivery. 

Explain what alternatives are open to a buyer when the seller 
delivers goods in greater or less quantity. 

Tell when title passes in the case of goods shipped under 
a bill of lading. 

Under the Uniform Sales Act, name the warranties that are 
implied. 

Define merchantability. 


CHAPTER XIV 
BAILMENTS AND CARRIERS 


1. Nature of a bailment.—A bailment exists in any 
case in which goods belonging to one person are held 
by another with the owner’s express or implied con- 
sent. It is the duty of the holder or bailee to hold 
and care for the goods according to his contract, and 
to return the goods on demand to the owner, called 
the bailor. The transaction is still a bailment tho 
work is to be done on the property of the bailor which 
will alter it in form, such as where cloth is made into 
clothes, or milk into butter. The duty of the bailee 
to return the bailor’s property, irrespective of its 
form at the moment, is clear, and therefore, a buil- 
ment exists. 

2. When the bailed goods belong to a third person. 
The rule, generally laid down, that a bailee cannot 
deny the bailor’s title, means merely that he cannot 
set up an adverse title in himself. If he discovers 
that a third person is the owner of the goods, he will 
be liable for the goods to the owner should he return 
them to the bailor. This is as true, by weight of 
authority, of common carriers as it is of other bailees. 
In cases of this kind the best course for the bailee will 
be usually to bring the two rival claimants into court 
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claims. This may be done by a bill of interpleader in 
equity,’ in New York and other states, if an action 
against the bailee has been started by either claimant. 

3. Gratuitous bailments—A bailment to care for 
goods without compensation to the bailee, or a bail- 
ment for the use of the goods by the bailee with- 
out compensation to the bailor, is a gratuitous bail- 
ment. In either case no contract exists because 
of the absence of consideration. The duty to use 
reasonable care in these cases is simply an appli- 
cation of the law of negligence. If the bailee is 
guilty of a failure to use the care which an average 
man would use under the circumstances, he is guilty 
of negligence, and liable for the damages resulting 
from such wrong or tort. 

It is said that a gratuitous bailee in the first class 
of cases is liable only for gross negligence. This 
means that he is not held to as high a standard of care 
as would be necessary if he were receiving pay for 
holding the goods. It is said that he is liable for 
slight negligence if he is getting the beneficial use of 
the particular property for nothing. In other words 
the bailee is held to a higher degree of care in safe- 
guarding the goods in this latter case than he would 
be if he were paying for their use. 


1“Interpleader is a mode of compelling two or more persons, who 
severally claim the same thing, debt or duty from the party liable 
therefor, to litigate the title thereto between themselves, the party 
liable having incurred no independent liability to any of the claimants, 
and being merely in the position of stake holder, without interest in the 
matter himself.’—“The American and English Encyclopaedia of Law.” 
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Of course in cases of doubt as to whether negligence 
existed or not, the absence of compensation is-a ma- 
terial circumstance which may turn the scale one way 
or the other. The trouble with the form of statement 
used by the courts is that it may be and, in the past, 
often has been misconstrued to mean in the first case 
that there may be legal negligence without liability, 
a position that is quite impossible. 

4. Bailments not gratuitous——If{ the bailment is 
not gratuitous, there is a valid consideration and a 
contract exists. The ordinary standard of care, rea- 
sonable care under the circumstances, applies in these 
cases. If a bailee in such a case uses the property 
in a way not authorized by the contract of bailment, 
and the property is damaged or destroyed, whether 
because of such authorized use or not, he is liable for 
the loss. Tho this is called conversion, a term used 
in law to designate assuming control for one’s own use 
of the property of another, it is not legally conversion 
unless an intent to convert, in destruction of the prop- 
erty right of the bailor, is made out; this is seldom the 
case. 

The law simply holds the bailee liable for any dam- 
age to the property happening during the diversion 
to unauthorized uses without regard to whether the di- 
version caused the damage or not. For instance if a 
man hired a horse to go to town A and he drives the 
horse beyond town A to town B, the man or bailee be- 
comes absolutely liable if the horse dies during such 
diversion from the original agreement, tho he died of 
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some disease with which the driving to town B could 
have had no connection. 

5. Pledges.—A pledge is the delivery of personal 
property to a creditor to secure payment of a debt or 
performance of any contractual obligation in favor 
of the creditor, or pledgee. Bonds or other obliga- 
tions under seal and negotiable instruments may be 
pledged by transfer of possession. Choses or rights 
of action represented by documents, such as insurance 
policies and stock certificates, may be pledged in the 
same way. ‘Tho other rights of action may be as- 
signed by way of security, such transactions are not 
pledges because there is no transfer of physical pos- 
session. 

Payment of the debt, of course, discharges the 
pledge. Tender of payment, not accepted by the 
pledgee, also discharges the lien, so that the pledgor 
may then recover possession of the property pledged. 
A man cannot retain his security for a debt after re- 
jecting a valid tender of the amount due. Tender 
is usually made on condition that the pledge be re- 
turned, and is valid when so made. 'The debt may be 
enforced by action, however, without enforcing the 
pledge or tendering back the pledged property. 

The pledgee may sell the pledged property after 
default of the debtor, on reasonable notice to him, or 
by foreclosure of the lien in equity. Statutes regu- 
late the enforcement of pledges in many states, The 
pledgee’s right, apart from statute, is an implied 
power of sale reasonably incident to the pledge. 
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Hither party may assign or transfer to another his 
property interest in the thing pledged, subject to the 
rights of the other party. 

6. Storage or warchouse bailments——When prop- 
erty is placed in storage the duty of the owner is to 
pay the price of storage agreed upon or its reasonable 
value as the case may be. The duty of a warehouse- 
man is to use reasonable care under the circumstances, 
and he impliedly represents and warrants that he has 
the skill of the average person qualified to perform 
the particular contract of storage involved. 

The law of warehousemen has been codified in a 
uniform statute enacted in a large majority of the 
states. It provides that warehouse receipts which 
make the goods deliverable to order or to bearer are 
negotiable, and that a provision in such a receipt that 
it shall be non-negotiable is void. If the receipt is 
non-negotiable, the act provides that the words “non- 
negotiable” shall be placed plainly on its face, other- 
wise, one taking it and believing it to be negotiable, 
will have the right, at his option, to enforce it as such. 

The rights and duties of the parties are provided 
for in detail by the statute, and apply as in usual cases 
of bailment as to due care, duty to deliver to the 
owner, excuses for non-delivery, etc. These necessar- 
ily are modified by the provisions making receipts ne- 
gotiable when payable to order or to bearer. The act 
also provides for a warehouseman’s lien for his charges 
and the enforcement thereof, giving him relief from 
the common law which does not recognize such a lien. 
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7. Bailments with innkeepers—An innkeeper, like 
_ a common carrier, has been held liable to a special 
standard of care as a bailee of his guest’s personal 
property. He is one who carries on the business of 
supplying all persons who apply for a temporary 
stay with food and lodging and other necessaries. 
An owner of a private house who occasionally accepts 
' paying guests, but rejects others, is not an innkeeper. 
One who furnishes food without lodging accommoda- 
tions or lodging without food is not an innkeeper, but 
on the other hand, a hotel keeper with a restaurant 
run on the European plan is. He is liable, irrespec- 
tive of his negligence or wilful wrong, for all loss or 
damage to his guest’s property. This is the law in 
many states, irrespective of whether the goods were 
left in his possession by the guest or under his 
general control by bringing them on the premises. 
In some states, however, the hotel keeper is not liable 
for loss by fire or from other causes not due to his 
fault. His liability for a theft, however, tho com- 
mitted by a stranger, is generally settled. He may 
limit his liability by reasonable rules, such as requir- 
ing guests to deposit valuables to be kept in his safe. 
Goods brought on the premises, not as baggage in- 
cident to the traveler’s accommodation, but to be ex- 
hibited for sale or as samples, do not come under this 
special rule of liability. As to such goods, he is 
chargeable like the ordinary bailee for reasonable care 
only. 

8. Liability of common carriers.—A common car- 

xxIV—15 
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rier is one holding himself out as ready to accept 
anyone’s goods for transportation, as distinguished 
from a carrier who undertakes to act as such only 
when a special contract to that effect is made. If 
not a common carrier he incurs the usual liabilities of 
the simple bailee for hire. If he is a common carrier 
he is liable as insurer for any damage or destruction 
of the goods shipped, except when caused by acts of © 
God, acts of public enemies of the State, damage or 
destruction due to seizure under execution or attach- 
ment or other valid legal processes and by damage 
due to the negligence of the owner himself or to the in- 
herent character of the goods shipped. Fire caused 
by lightning is an act of God, excusing the carrier, 
but fire arising in other ways, which might have been 
foreseen and the loss prevented, does not excuse the 
carrier from lability. The carrier further is liable 
for damage from theft, collision, and other causes, tho 
there is entire absence of negligence on his part. 

9. Acts of God—When the damage results di- 
rectly and solely from natural causes, excluding hu- 
man agencies, it is an “act of God,” and the carrier 
is excused. Fires from lightning, storm and tempest, 
extraordinary frosts, tides, snowstorms, earthquakes, 
and the like are all considered as acts of God. 

10. Public enemies.—Public enemies are limited to 
the forces of a hostile power at war with us, and there- 
fore, pirates, criminals, rioters and the like are not 
included. In case of rebellion it must have proceeded 
so far that a de facto state of war exists in order that 
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the rule will apply as between the opposing forces. 
11. Damages due to inherent character of goods 

shipped.—When live stock is shipped and damage 
arises out of the inherent nature of the animals, the 
carrier is not liable unless negligence is proved. De- 
cay of perishable goods not due to the carrier’s negli- 
gence is another illustration of this rule. 

12. Carrier’s liability for delay—A common car- 
rier is not subject to any special liability in case of 
delay beyond the liability of ordinary carriers. The 
carrier must exercise due care at all times, and if an 
emergency arises, the standard of care applying is the 
general standard, reasonable care under the circum- 
stances to meet the emergency, to deliver the goods 
and to overcome obstacles that may have arisen. 

When delay results from the carrier’s fault all the 
damage resulting to the owner may be recovered, as 
a fall in the market price of the goods, or damage to 
the goods themselves, or both. 

13. Limiting liability by express contract—Com- 
mon carriers may limit their liability by express pro- 
vision in the contract with the shipper only to an ex- 
tent that is reasonable and not contrary to public 
policy. Any general stipulation that it shall not be 
charged with negligence is void as contrary to public 
policy. Where the contract excepts liability from 
fire, tempest or other specified causes, the carrier is 
liable if its own negligence contributed to the loss, 
whether freedom from liability for such negligence 
was expressly provided for or not. In New York, 
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however, it is held that a clause of this kind relieves 
the carrier, whether or not its negligence contributed 
to the loss. A few states permit exemptions from 
ordinary negligence, but not from gross negligence. 

14. Provisions restricting damages to a fixed sum. 
Provisions restricting damages to a fixed sum are 
valid if made for the purpose of agreeing upon liqui- 
dated damages approximating the apparent value of 
the goods shipped. But, if made arbitrarily without 
regard to such value, they will be void as to damage 
resulting from the carrier’s negligence. However, a 
valuation fixed in advance in the absence of some 
statement by the shipper or knowledge of the carrier 
to the contrary, will be valid because the shipper will 
be estopped from denying such valuation on which 
the carrier received the goods for shipment. Thus 
goods shipped in closed packages, not open to in- 
spection by the carrier, are subject to this rule as to a 
valuation fixed by the carrier in the contract of car- 
riage, and limiting its liability accordingly. These 
matters of limitation of liability by contract differ 
widely under statutes in different states and also un- 
der the United States statutes relating to interstate 
commerce. 


REVIEW 


Distinguish between the obligations of a bailee when he is 
enjoying the use of property for nothing and when he is paying 
for its use. 

Describe the responsibility of warehousemen, innkeepers and 
common carriers in regard to their positions as bailees. 
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State what constitutes an “act of God” and what effect such 
an act has on the carrier’s liability. 

Tell to what extent a common carrier may limit its liability 
on a contract with a shipper. 

Explain what provisions restricting damages are valid. 


CHAPTER XV 
AGENCY—CREATION AND TERMINATION 


1. Nature of agency.—An agent is simply a rep- 
resentative of the principal appointed to act for him. 
The law of agency is based on the fundamental princi- 
ple of representation, recognized more or less com- 
pletely from the early beginnings of English law, 
that the acts of a duly authorized agent doing what he 
was authorized to do are the acts of his principal, and 
bind the principal as tho he had acted in person. 

In its broader sense the relation of principal and 
agent includes that of master and servant, as both re- 
lations depend upon this same fundamental doctrine. 
In legal and commercial usage, however, an agent is 
a representative employed to act for the principal in 
the making and negotiating of contracts and other 
commercial relations, while a servant is one who per- 
forms for his master acts of service of all kinds not re- 
sulting in contracts. The representative may be both 
agent and servant in the same transaction, as in the 
case of a traveling salesman using his principal’s car 
in going about taking orders. In running the car 
he is his principal’s servant, and the principal's lia- 
bility for his negligent operation of the car will be 
determined according to the law applying to master 


and servant, but in the negotiating of sales and the 
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taking of orders he acts in the capacity of agent. 
_ This distinction is a purely formal one, and is held — 
because of the more convenient treatment of the law 
relating to the matter rather than because of any ac- 
tual difference in principle. 

2. Agency created by express appointment.—The: 
relation of principal and agent usually arises by ex- 
press appointment of the agent by the principal. 
This appointment as a rule takes the form of a con- 
tract, but an enforceable contract is not at all neces- 
sary. The giving of express authority by one person 
to another to act in his behalf creates the relation of 
principal and agent between the parties, tho the 
agent’s work is to be gratuitous. Whether authority 
to act as agent in any case has been given is a ques- 
tion of fact to be decided in each case. Of course, 
where the agent’s work is intended to be gratuitous 
there is no contract between the parties because of 
lack of consideration; but contracts made with third 
parties by such agent for his principal within the 
scope of his authority are valid and enforceable with- 
out regard to whether there is a contract between the 
principal and the agent or not. 

3. Competency of the parties—In a previous chap- 
ter it was shown that certain persons, infants, insane 
persons, drunken persons, married women and 
corporations are subject to certain limitations in their 
power to make contracts. Such limitations apply as 
a matter of course to any contracts which they may 


undertake to perform thru agents. 


214 COMMERCIAL LAW 


If any of them on the other hand act as agents, 
their contracts properly made within the scope of the 
agency are binding upon the principal. But such 
contracts as the principal may make with them, for 
the performance of the agency, are subject to the 
limitations already discussed. 

4. Unincorporated associations as principals — 
Unincorporated clubs, political parties, college 
classes, and the like, are not legal persons and there- 
fore cannot be principals. But the members may by 
their joint act appoint an agent to act for all of them, 
and if such is the fact, they will be bound by what he 
does within the scope of his authority. The question 
is, did the members intend to become bound jointly 
so that each intended to pledge his personal credit, 
or did they intend that payment should be made out 
of the joint funds of the association? 

Usually in these cases the members are not held 
because the intent to pledge their personal credit is 
generally lacking. However, in cases in which the 
joint enterprise is directly or indirectly for the indi- 
vidual, financial benefit of the members, they will be 
held liable. So, also where the constitution and by- 
laws of the association contain provisions that they 
shall be bound, the necessary intent to give the agent 
or officer of the association authority to act as their 
joint agent will be found to exist. 

5. Joint agents——Where two or more persons are 
appointed as agents to act for a principal they must 
act together in the performance of their agency. The 
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principal has a right to rely on the combined dis- 
cretion and judgment of all of them. Of course, a 
partnership as an agent acts thru any one of its mem- 
bers, since the act of one partner is the act of the firm, 
provided it is within the scope of the partnership busi- 
ness. 

So also a corporation as an agent will necessarily 
act thru its board of directors by majority vote. In 
most instances of incorporated agents the usual 
transactions of the corporation as agent may be per- 
formed thru its executive officers without action by 
the directors. 

6. Form of appointment, writing and seals —At 
common law, authority to execute an instrument un- 
der seal had to be under seal, and therefore in writing. 
But written authorization of an agent is not neces- 
sary in other cases, even where the agency involves 
the making of written contracts, unless a statute so _ 
provides in the particular state when the agency is 
created. Therefore authority to execute a written 
contract for the sale of land need not be in writing. 

In many states to-day seals have been abolished, 
and therefore, in these states, parol authority to an 
agent is always sufficient. In most of the other 
states it is held that the chance affixing of a seal to 
an instrument will not invalidate a parol power to 
the agent to execute it, if the use of the seal was not 
directed by the principal and was not essential to the 
validity of the instrument. As the instruments which 
require a seal, principally conveyances of real estate, 
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are very few it follows that the old rule finds little 
practical application. In New York, tho deeds con- 
veying land need not be under seal, the Statute ex- 
pressly requires that, if such a deed is signed by an 
agent, his authority must be in writing. 

7. Creation of agency by ratification.—If a per- 
son enters into a contract in behalf of a principal, 
but without authority or in excess of his authority, 
the person for whom he acts may ratify his act, thus 
making it as valid as tho expressly authorized. Most 
of the law of agency is simply the law of contracts ap- 
plied to cases involving the principle of representa- 
tion, but this particular doctrine belongs to agency 
alone; it cannot be explained on the basis of princi- 
ples of contract. If it is argued that the transaction 
is an offer, accepted when the ratification occurs, the 
theory of contract fails in cases in which performance 
by the third person has been completed before ratifi- 
cation, for then the consideration for the principal’s 
promise would be past. Yet ratification is as valid 
in that case as where the contract or promise of the 
third person is still executory. All that can be said, 
therefore, is that it is simply a rule of agency having 
no direct relation to the principles of contract. 

8. Requisites of ratification—In order that there 
may be a ratification there must in the first place be 
a principal in existence when the contract was made, 
capable of authorizing the contract. A contract made 
in behalf of a corporation not yet formed cannot be 
ratified by the corporation after it comes into ex- 
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istence. So cailed “adoption” of a contract by a 
corporation after it is incorporated is really nothing 
more than the accepting of an offer which continues 
by its terms until acted on by the corporation after it 
is incorporated, the contract then arising and not re- 
lating back to the original date as it would in case of 
ratification. 

As a second essential requisite the agent must 
either affirmatively state that he is acting for a third 
person as principal or the facts must be such as to 
show that he was acting in that capacity. If an agent 
with authority to buy goods at a certain price buys 
in his own name at a higher price, an attempted rati- 
fication fails because the agent made the contract in 
his own name. ‘There is nothing to show that he was 
acting for the principal. But where a son makes 
contracts in his own name to have extensive repairs 
and improvements made in his mother’s property, it 
is apparent from the facts that he intended to act for 
his mother, and ratification is good. But pretending 
to act for the alleged principal is not enough to per- 
mit ratification if it is evident that the pretense was 
false, and made so as to induce the third person to 
contract with the alleged agent, and that as a matter 
of actual fact he had no such intent. 

The third essential is that the principal must ex- 
press his intent to ratify with knowledge of all ma- . 
terial facts, either in words or by conduct. Express 
ratification needs no elaboration. Ratification by 

conduct arises usually thru the acceptance of benefits 
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under the contract with knowledge of the facts. Any 
conduct showing an intent to ratify will be enough. 
Ignorance of a material fact, if established, defeats 
ratification. A man cannot ratify that of which he 
is ignorant. 

9. Form of ratification.—Ratification must be in 
writing and under seal only in those cases in which 
a written or sealed authorization would have been nec- 
essary if the act had been authorized. We have seen 
that a seal is necessary only in cases where a sealed 
instrument is to be executed, and that the use of a 
seal where it was not necessary and not required by 
the principal does not invalidate the parol authority © 
which otherwise would be perfectly good. Written 
authority or ratification is not necessary in the case 
of contracts in writing not under seal, tho statutes in 
some states require written authority to execute deeds 
and leases which have to be in writing, tho not under 
seal, 

10. Right to withdraw before ratification Before 
ratification neither the principal nor the third party 
is in any way bound, and therefore the third party 
may withdraw or cancel the so-called contract before 
ratification has taken place. 

ll. Effects of ratification—The contract becomes 
thru ratification as effective and valid in all respects 
as if it had been originally authorized, not only as to 
principal and third party, but also as to principal and 
agent. The reiating back of the ratification is ac- 
tually a fiction which the law finds convenient so that 
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Justice may be done, and this fiction is recognized as 
such where its operation would result in obvious in- 
justice. Therefore where the law requires the giv- 
ing of a notice of a stated time, as for instance a no- 
tice to quit or of dishonor, a notice, invalid because 
unauthorized, is not validated by ratification so as to 
take effect as of the original date. It will be a good 
notice only as of the date of the ratification duly 
communicated, which would be the first valid notice. 

So, also, the rights of third parties, such as attach- 
ing creditors, arising after the unauthorized act and 
before ratification of it, will not be defeated by such 
ratification. ‘The fiction will be applied as between 
the parties, but not so as to destroy a right which a 
stranger to the transaction aquired before ratification. 
The purchase or other unauthorized act of the agent 
was really void, and a subsequent attachment or 
execution upon the goods before ratification gives the 
stranger an actual lien which cannot be affected by 
the legal fiction of relating back. 

12. Agency arising by estoppel—A man who 
makes a false statement of a material fact to another 
by which the second, acting as a reasonable man, is 
misled, is estopped from denying the truth of his false 
statement, if asserting the truth would result in dam- 
age to the person who was misled by the false state- 
ment. A simple illustration of this principle is when, 
for instance, Smith tells Jones that he has sold his 
horse to Robinson, and that it can be bought from 
Robinson at a bargain. Jones buys the horse from 
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Robinson. The fact is that Smith had merely loaned 
the horse to Robinson for a week. In an action by 
Smith against Jones to recover the horse Smith would 
be estopped from denying the truth of his false state- 
ment that he had sold the horse to Robinson. Jones, 
therefore, would have title to the horse by estoppel 
because Smith would be estopped from setting up his 
real title and ownership. 

This principle applies to agency in any case where 
a man falsely holds out another to be his agent to a 
third person who deals with the alleged agent in the 
belief that the representation was true. An agency 
arises by estoppel because the principal will be es- 
topped from denying the truth of his false statement, 
and he will be held liable for the acts and contracts 
of the agent with such third person exactly as tho 
the agency had existed as he said it did. 

The misrepresentation may and. usually is by con- 
duct rather than by express words. When aman has 
permitted another to act for him in a series of transac- 
tions without dissent, tho admittedly he has never 
given him authority, an agency by estoppel arises as 
to the person with whom such transactions occurred. 
Thus in a case where a clerk was permitted to cash 
small checks to get money to be used for petty cash 
without objection, tho admittedly he had not been 
authorized to indorse checks, the principal was es- 
topped from denying his authority to the bank. 
The bank had a right to rely upon the apparent au- 
thority given to the clerk by this series of transactions, 
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tho the clerk subsequently had cashed such checks 
_ and stolen the money. 

13. Agency to collect on bond and mortgage from 
possession of the documents.—If an agent has nego- 
tiated a loan for his principal, the lender, or has pur- 
chased an existing bond and mortgage for him, and 
the principal leaves the bond and mortgage in the pos- 
session of the agent, tho notifying him that he has no 
power to accept payment of principal or interest, he 
will ‘be estopped from denying the agent’s authority 
to accept such payments. The leaving of the papers 
in the possession of the agent who negotiated the loan 
in his behalf originally is held by the courts to be an 
act legally amounting to the holding out of the agent 
as having power to receive payments of both interest 
and principal. The mortgagor is protected in mak- 
ing such payments whether he saw the papers or not. 
However, the fact that he saw the papers on one oc- 
casion will not justify him in assuming that the pa- 
pers are still in the agent’s possession later. He will 
not be protected and must pay over again if the bond 
and mortgage have passed from the agent’s posses- 
sion, as in the case of a forged assignment by the 
agent to some stranger. 

Nevertheless an agency by estoppel may exist 
where the possession of the bond and mortgage has 
not been left with the agent. If the agent has regu- 
larly received such payments and turned them over 
to the principal who has received them without objec- 
tion, an agency by estoppel arises out of the princi- 
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pal’s conduct as amounting to a holding out of the 
agent as being authorized to accept further payments. 

14. Termination of relation of principal and agent. 
The relation of principal and agent ends by the 
terms of the contract or appointment creating the 
agency upon the arriving of the date or the happening 
of the event on which it was to end according to the 
contract. It may, of course, be ended by mutual 
agreement. It may also be ended absolutely at any 
time by either party without the consent and against 
the will of the other, tho such termination may in- 
volve a breach of contract, if a valid contract existed 
to continue the agency for a fixed period. 

15. What constitutes revocation—No form of ex- 
press revocation is necessary. A power of attorney 
under seal may be revoked by parol. All that is nec- 
essary is that the principal notify the agent that his’ 
power to represent him is ended. Revocation is im- 
plied from circumstances showing that the principal 
intended to revoke. This will necessarily be true 
when he disposes of the subject-matter or loses con- 
trol of it; it is true also if it is destroyed by fire, or 
if the subject-matter is an animal and it dies. Ap- 
pointment of another agent to do the same act revokes 
the authority of the first, when the act is one for the 
performance of which only one of them may be em- 
ployed. However, in most cases several agents may 
be employed to accomplish the desired result, so that 
the appointment of another agent will not revoke an 
existing agency, as in the sale of a house or the col- 
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lection of a debt. Tho only one may succeed, sev- 
eral may be employed to try. 

16. Notice of revocation—Notice of the revoca- 
tion to the agent is obviously necessary. Notice to 
third persons is required only for the purpose of pre- 
venting an estoppel in case of a continuing agency 
which involves a succession of transactions with the 
same persons who would have a right to believe that 
the agency still continued unless notice of revocation 
were given to them. 

17. Revocation by operation of law.—The gener al 
law of contracts, as treated in earlier chapters, deal 
with the termination of contracts thru operation of 
law, and these rules apply equally to the contract of 
agency. Like other contracts, it will be ended by a 
change in the law which makes per formance illegal 
and therefore impossible. This is illustrated by a 
contract of employment with an insurance company 
_ to sell insurance made illegal and therefore impossible 
by the taking away of the charter and forced dis- 
solution of the company. 

18. Death of either party terminates the agency.— 
A dead man cannot act thru an agent, and therefore 
his death necessarily terminates any existing agency. 
The agent’s death also necessarily brings his contract 
to an end. Survival of the power after the princi- 
pal’s death where the power is coupled with an in- 
terest in the subject-matter will be discussed here- 
after. Bankruptcy also terminates any agency rel- 
ative | to the principal’s property or contracts, since 

1G 
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everything of that nature passes to the assignee in 
bankruptcy. 

19. Irrevocable agencies—A power coupled with 
an interest in the subject-matter cannot be revoked 
except by mutual consent during the principal's life, 
nor is it revoked by his death. The usual case is 
where the property involved is transferred to the 
agent to secure a debt due him, with power to sell and 
pay himself the debt out of the proceeds. Here the 
power to sell runs with his title to the property and 
is necessary to give effect to the security. As the 
title is in himself, the difficulty of transferring the 
title of a dead man as his representative is obviated. 

The later cases recognize the fact that exactly the 
same principle applies when an equitable interest in 
the subject-matter has been transferred by way of 
security, tho the legal title has not passed. There- 
fore an agent to collect rents, with power to apply 
the rents to the payment of a loan, the loan having 
been made as part of the contract, was held to sur- 
‘vive the death of the principal for whom the rents 
were collected. 'Tho the rents had not been assigned, 
nevertheless in equity they were regarded as mort- 
gaged to secure the debt, and the power to collect 
them was of the essence of the security. 

In these cases no security of the nature of an equit- 
able mortgage arises unless the debt which it secures 
was incurred in reliance upon the security. When 
a legal mortgage or pledge exists this element of con- 
sideration is not necessary. The transfer of the legal 


AGENCY 225 


title or interest by way of security for a past debt, is 
sufficient. However, if no title or interest is con- 
veyed at law a mere interest in the proceeds of the 
sale to be made ky the agent is not enough. His 
agency is revoked by the principal’s death in all such 
cases. A power coupled with an obligation is also ir- 
revocable. In these cases the agent has assumed an 
obligation to a third person relying on his agency. 
The injustice of canceling the power by which the 
agent may protect himself in these cases is apparent. 
Therefore, death of the principal does not take away 
the agent’s power where he has incurred liability to 
a third person in the discharge of his contract as 
agent, and, of course, it cannot be revoked by the 
principal during his life. Thus where the agent 
promised to pay a sum of money to a third person 
at the order of the principal from funds of the prin- 
cipal in the agent’s hands, the principal could not 
thereafter revoke his authority to apply the funds to 
the payment as ordered. 


REVIEW 


Define agency. 

Mention the ways in which agency may arise. 
Outline the requisites of ratification. 
Explain how agency may arise by estoppel. 
State how agency may be terminated. 


CHAPTER XVI 
PRINCIPAL, AGENT AND THIRD PERSONS 


1. Obligations of principal to agent —The agent's 
right of compensation is determined by the express 
terms of the contract, subject to the general princi- 
ples of the law of contracts as explained in preceding 
chapters. If the services are rendered on request, 
the law presumes a promise to pay their reasonable 
value, that is, a promise is implied from the request. 
Of course if it appears affirmatively that the services 
are intended to be gratuitous no such promise will 
be inferred. ‘This is illustrated by cases of services 
obviously intended to be gratuitous between father 
and son or other immediate members of the same fam- 
ily, or medical attention between two doctors and 
their families, or mutual legal services between two 
lawyers, rendered in each ease as a matter of friend- 
ship and professional courtesy, or the case of the in- 
troduction of a purchaser of real property to the 
owner by a neighbor when nothing is said about a 
commission. 

Even without a request, the acceptance of services, 
when there is no good reason to regard them as tend- 
ered gratuitously, gives rise to a promise implied in 


fact to pay their reasonable value. 
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2. Real estate brokers’ commissions—Commis- 
_ sions are not earned by real estate brokers for selling 
real property or securing loans until they have pro- 
duced a purchaser ready, willing and able to buy the 
property on the vendor’s terms, or a lender ready, 
willing and able to make the loan. If a contract of 
sale is signed the vendor accepts the purchaser as 
ready, willing and able and the commission is earned. 
But the broker is not deprived of his commission when 
the vendor refuses to make a contract after the pur- 
chaser is introduced to him who is ready, willing and 
able to buy on the vendor’s terms as given to the 
agent. So also, if the vendor’s title is defective, and 
the sale falls thru on that account, the broker may re- 
cover his commission. 

3. E’ffect of revocation of agency on compensation. 
When the agent or servant is discharged without 
cause in breach of a contract to employ him for a 
stated period, he may at once sue for breach of con- 
tract and recover the entire damages sustained by 
him, prospective as well as present. That is, he may 
recover his full wages or salary under the contract, 
less such amount as he has been able to earn or should 
have earned at work of the same general character up 
to the time of the trial, and less also such sum as he 
should be able to earn in the future at work of the 
same general character during the balance of the pe- 
riod for which he was employed. The plaintiff in 
New York and generally elsewhere simply proves 
his contract of service and the breach. He then be- 
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comes entitled to his wages for the entire period fol- 
lowing the breach. The defendant may then reduce 
his recovery by proving what the plaintiff has earned 
or should have earned, and what he should earn in 
the future under the above rule. If the servant or 
agent breaks the contract he may recover wages al- 
readv earned and payable, less damages for the 
breach. 

If the contract of service is for no definite period 
it is at the will of either party and may be ended by 
either without liability for damages. The agent or 
servant may then recover full wages for the actual 
period of his service at the rate fixed in the contract. 
Payment of wages by the week, month or year does 
not create an obligation to complete the period in 
these cases. He may recover the pro rata part of his 
wages for the time that he actually worked. 

When the contract of service is ended by operation 
of law, or by death, insanity, illness or other cause 
without fault of either party, the full wages earned 
up to that time may be recovered, without the deduc- 
tion or addition of damages for breach of contract 
since there has been no breach. In case of the princi- 
pal’s bankruptcy, however, tho the agency is ended, 
liability for damages arising from the termination 
of the service exists because the bankruptcy is re- 
garded as a breach of contract. 

4. Discharge of real estate brokers—Brokers work- 
ing on a commission basis are not employed by a 
contract of employment. Payment depends entirely 
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on their success in finding a purchaser for the prop- 
erty of their principal. An unilateral contract arises 
when they have performed their part by introducing 
a purchaser ready, willing and able to buy on the 
terms fixed by the owner. The broker is not bound 
in any way, and therefore the owner is equally free, 
and may withdraw the property at any time without 
any payment to the agent even for disbursements. 
The agent makes such expenditures as for advertis- 
ing in the hope of securing a commission. There 
must be a consideration from the broker to the owner 
to support a promise not to withdraw the property 
for a stated time, or to give the broker the exclusive 
agency. Even then the owner may withdraw the 
property in breach of his contract, but by doing so he 
incurs liability for damages. 

5. Compensation where agent acts for both sides.— 
If an agent acts for both sides with their knowledge 
_he, of course, is entitled to compensation from both. 
But if he conceals the fact that he is acting for both 
sides his conduct is a fraud or potential fraud as to 
each, and he is entitled to receive nothing for his serv- 
ices from either party. If it has been paid, each 
principal, upon discovering the facts, may recover the 
amount paid. Such service under the law is worth 

nothing. 

Not only does the agent forfeit all cotipenenntn 
in such cases, but he is also liable for damages in an 
action brought by each of his principals. The 
vendor may recover a sum equal to what the agent 
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was to receive from the purchaser, as the agent could 
have sold the property to the purchaser for that much 
more had he been honestly representing the vendor. 
The purchaser may recover the amount which the 
agent was to receive from the vendor, since he could 
have purchased the property for that much less if he 
had been acting honestly as agent of the purchaser. 

It seems settled under the later cases that where 
the broker is employed merely to bring the parties to- 
gether so that they may make their own bargain with- 
out any effort on his part to get them to arrive at 
terms, he can recover the agreed commissions from 
both and, of course, he incurs no liability for damages. 
This is so where he finds a purchaser ready to pay the 
price fixed by the vendor without negotiation. It is 
argued that the vendor gets his price and has nothing 
to complain of. This is poor law and worse morals, 
and probably will not last. The broker is bound to 
get the best price he can for his principal, and if he 
finds a buyer willing to pay more than what the 
vendor asks the broker should not be allowed in effect 
to pocket the excess in the form of a commission from 
the purchaser. 

6. Illegal services—Agents can recover nothing 
for illegal services, such as lobbying contracts, wager- 
ing contracts, including contracts for “futures” in 
the sale of commodities, and the like. A real estate 
broker must have a license to act as such in New 
York, New Jersey, and many other states, or be sub- 
ject to a penalty for failing to comply with the law. 
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Furthermore, in such states a broker cannot recover 
commissions unless he has a license. 

On the other hand, servants and agents in minor 
capacities acting for principals in illegal enterprises 
are not permitted to steal their employers’ money or 
property. ‘They must account for what comes t: 
them unless they are in effect joint principals in the 
illegal business. In this event the law gives no 
remedy as between the illegal participants. 

7. Reimbursement and indemnity.—The princi- 
pal must reimburse the agent for all payments made 
or liabilities reasonably incurred by the agent in the 
due performance of his duties as agent. This is not 
true, however, if the enterprise in which the parties 
were engaged was illegal and the agent knew of the 
illegality. 

The agent is entitled to indemnity from his princi- 
pal if he has incurred liability to a third party while 
acting in good faith and according to instructions in 
his principal’s behalf. Thus a railroad conductor, 
instructed to reject a certain kind of ticket, who was 
held for damages by a passenger whom he ejected 
from the train pursuant to such instructions, was held 
to be entitled to indemnity from the railroad com- 
pany. 

So also an agent who sells goods belonging to a 
stranger at his principal’s direction in the belief that 
they were the principal’s goods, or one who otherwise 
converts goods of another acting in good faith on his 
principal’s instructions, will be entitled to indemnity 
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from the principal. If he knows in each case the 
true facts, so that he is a wilful wrongdoer, he is not 
entitled to indemnity; the same is true, if the act is 
illegal and the agent is aware of the illegality. The 
law leaves joint wrongdoers where it finds them. 

8. Obligations of agent to principal_—The relation 
of principal and agent imposes obligations upon the 
latter which must now be considered. 

(a) Obedience——An agent must follow his princi- 
pal’s instructions, and is liable for any damages which 
result from any material departure from them. Thus 
where flour was shipped to an agent to sell at once, 
and the agent delayed the sale for some time because 
of market conditions and in the hope of getting a 
higher price, tho he could have readily sold the flour 
at once at a slight concession from the market price, 
he was held liable for the loss arising from a consider- 
able drop in the market price. If the agent sends a 
claim for collection to one person or bank, tho di- | 
rected by his principal to send it to another, he is li- 
able for any loss that may result. The delay by a cer- 
tain agent in purchasing tea in China, the agent hop- 
ing for a lower price, resulted in charging him with 
the loss when the price advanced, since it appeared 
that he could have purchased the tea at the price set 
by his principal if he had acted with reasonable 
promptness. 

(b) Duty to use reasonable care and skill—An 
agent must use the care which would be exercised by 
the average man of his profession or calling. A law- 
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yer in acting for a client must exercise the skill of 


the average lawyer; a financial man, in investing 


money for his client, or lending it on collateral se- 
curity, must exercise the skill and show the knowledge 
of investments which one has the right to expect of 
the average financial man familiar with such affairs. 
A real estate agent in renting property to tenants 
must make reasonable investigation as to the sol- 
vency of the tenants. An agent to collect debts must 
use due diligence and employ the usual means of. col- 
lection. He will be liable for a failure to make pre- 
sentment and demand for payment, and to give notice 
of dishonor as required by law in collecting negotiable 
bills or notes. 

In special emergencies where the agent cannot 
communicate with his principal in time and the literal 
carrying out of his instructions is impossible, he is 
permitted to do what seems best in the reasonable ex- 
ercise of his discretion. Thus an agent in charge of 
a cargo of merchandise to be sold at a foreign port, 
finding on arrival that there is no market for the com- 
modity at that port, except at ruinous prices, may 
seek the nearest market and dispose of the cargo to 
the best advantage under the circumstances. 

(c) Good faith—An agent is a fiduciary and is 
held to the highest standards of good faith in his rela- 
tions with his principal. That is why, as has been 
noted, an agent cannot be permitted to act for both 
parties without their knowledge. Neither can he act 
for his own private gain in the performance of his 
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duties as agent. An agent to buy cannot buy from 
himself, and on discovering such fact the principal 
may repudiate the transaction without any proof that 
the price was unfair. It is for the principal alone 
to decide whether or not he will ratify the purchase, 
irrespective of whether he was injured or benefited. 

An attorney employed to examine a title cannot 
acquire an adverse lien or title and enforce it against 
his principal. An agent in charge of his principal’s 
land who should pay the taxes or advise his principal 
of their nonpayment, cannot buy the land at a tax 
sale and set up the tax title against his principal. In 
such cases the agent would hold the land as trustee 
for his principal. 

As a fiduciary, the agent must keep accurate ac- 
counts and render accounts to his principal when re- 
quired, and turn over to his principal all money or 
other property belonging to his principal which comes 
into his hands. 

9. Delegation of authority by agent to others.— 
The performance of all kinds of routine duties re- 
quiring no particular skill or discretion may be turned 
over by the agent to clerks or other subordinates. 
The service upon a tenant of a notice to quit, or the 
service of the different papers in an action conducted 
by an attorney for his client, or the typewriting and 
mailing of letters, etc., and the drawing up and sign- 
ing of documents as instructed by the agent, are illus- 
trations of what may be delegated. Lawyers as a 
matter of custom may employ other lawyers in their 
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offices and may use them under supervision very 
freely in the performance of important duties to their 
clients. Generally, however, matters involving the 
judgment and discretion of the agent cannot be dele- 
gated to a third person without the principal’s con- 
sent. In all these cases the employe of the agent 
acts as the representative of the agent, who is re- 
sponsible to the principal for what he does. His acts 
are the agent’s acts, and he is not by himself an agent 
of the principal, tho the principal is bound by his acts 
as acts of the agent. 
10. Sub-agents—The agent may appoint sub- 
agents to act as agents of the principal if authority 
is given him to do this. No difficulty arises in the 
case of a general manager with authority to employ 
and discharge subordinates. He is among other 
things an agent to employ other agents. The diffi- 
culty arises in‘an agency for a particular purpose, as 
to collect a bill or note, or to bring an action at law. 
When a bill or note is given to a bank for collection 
the depositor understands that his bank must send the 
instrument to another bank if it is payable in another 
place some distance away. Is the correspondent 
bank agent of the home bank or of the owner of the 
paper in such case? ‘The more general rule is that 
laid down in the New York cases to the effect that the 
home bank remains liable thruout to the owner of the 
paper and will be liable for the negligence or other 
wrong of the correspondent bank. In many states, 
however, it is held that the home bank discharges its 
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duty in exercising due care in the selection of the 
correspondent bank which then becomes agent of the 
owner to which he must look for damages arising out 
of its negligence. 

11. Liability of gratuitous agents——That gratui- 
tous agents cannot be held liable for breach of con- 
tract goes without saying, since no contract exists be- 
cause of the absence of a consideration, If a gratui- 
tous agent has actually entered upon the performance 
of his agency, however, and is therefore negligent in 
the performance of it, he is liable for negligence. It 
is said in many cases that such an agent, acting gra- 
tuitously is called on to exercise “slight” care, or that 
he is liable only for “gross” negligence. These ex- 
pressions “slight” and “gross” are meaningless, ex- 
cept as they express the idea that payment of com- 
pensation for the service should be considered as one 
of the circumstances of the case in deciding whether 
reasonable care had been used or not. 

The gratuitous agent must use the skill and 
knowledge which he pretends to have, either as a law- 
yer, financial man, real estate expert, or the like. If 
he has failed to exercise the skill and knowledge of 
the average man of his profession or calling in the 
discharge of the agency, he has been guilty of negli- 
gence and will be liable accordingly. In a doubtful 
case of negligence the gratuitous nature of the agency 
will be material, but not otherwise. Negligence is 
negligence, and is made no better or worse so far as 
liability is concerned by calling it “slight” or “gross.” 
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Where the gratuitous agent has not entered upon 


the service at all, neglecting or forgetting it, as, for 


instance, to take out insurance on a ship, he cannot 
be held. Since he simply has failed to do anything, 
he cannot be held for doing it negligently. He can- 
not be held in contract, as we have seer, because of 
absence of consideration. 

12. Liability of principal to third persons.——That 
the principal is liable for contracts or other acts of 
his agent made or done within the actual or apparent 
scope of his authority has been emphasized heretofore 
as a fundamental principle of agency. Difficulties 
arise in determining whether or not an act of the 
agent was within the apparent scope of his authority. 
He has express authority to do everything which is 
necessary and reasonable in accomplishing what was 
expressly authorized. When he has not actual au- 
thority to do a thing, the principal will, nevertheless, 
be bound by his acts if he held out the agent expressly 
or impliedly as having such authority. Cases illus- 
trative of this have been discussed already under the 
subject of agency by estoppel. 

The starting point of the law of the principal’s li- 
ability to third parties is that the third party deal- 
ing with the agent must find out what authority the 
agent actually has, and if he has not been misled by a 
false statement or the holding out by the principal, 
he can hold the principal only for such acts of the 
agent as come fairly within the scope of his actual 
authority. It will be helpful to inquire into the na- 
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ture of the general scope of the agent’s authority in 
the more important classes of agents for illustrations 
of the general principles by which the scope of an 
agent’s authority may be determined. 

13. General managers or general agents.—If an 
agent is made general manager of a business he has 
actual authority to do anything, or make any contract, 
coming fairly within the carrying on of the business. 
Secret instructions by his principal will not alter this. 
In the case of such instructions not to do things fairly 
coming within the limits of the business, tho the agent 
has no actual authority to do these things, there is a 
holding out of the agent as having such authority be- 
cause of the nature of the business. Under such 
circumstances persons dealing with the agent may 
hold the principal liable for such acts of the agent un- 
less they knew of the secret instructions. 

14. Authority of agents to sell—An agency to sell 
carries with it the power to fix the price and the terms 
of sale generally, and to receive payment if the agent 
has possession of the goods. He cannot usually give 
credit and, therefore, he can only sell for cash, if he 
has possession. If he has not possession he has no 
authority to receive payment, unless expressly au- 
thorized, unless it is the custom of the trade, or unless 
he has been permitted to accept payment in similar 
transactions with the same purchaser. 

He has no authority to give a warranty of quality 
in the usual case. Such authority will exist when ex- 
pressly given, or if it is the general custom of the trade 
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to give warranties in sales of such goods, or when in 
similar sales by the same agent to the same purchaser 
_ warranties were given to the knowledge of the princi- 
pal. 

He has no authority to sell on credit unless it is 
customary in the trade to sell such goods on credit, 
or unless he has made sales before to the same vendee 
on credit, ratified by the principal. He has no im- 
plied authority to barter, pledge or mortgage the 
goods, or to sell them at auction. 

15. Authority of agents to buy.—Agents to buy 
cannot buy on credit if they have received from the 
principal the money to pay for the goods. If not, 
the power to buy on credit is clearly implied. 

16. Factors.—F actors are men employed regularly 
in the business of receiving goods on corisignment for 
the purpose of sale. If a factor sells at an increased 
commission in consideration of his guaranteeing to 
the principal the collection of the price, he is known as 
a del credere factor. Factors have far greater im- 
plied powers to sell than ordinary agents. They may 
sell in their own name, and may fix the price, time of 
delivery and other terms; they can sell for cash and 
receive payment, or sell on credit and take a draft or 
note in payment. Moreoyer, they may pledge the 
goods to secure advances made by them to the princi- 
pal, but not otherwise. Purchasers without notice 
take good title tho the factor sells contrary to instruc- 
tions. 


Under the Factors Acts enacted in England, New 


XXIV—17 


240 COMMERCIAL LAW 


York, and in many of the states, a purchaser or 
pledgee of such goods for values, believing the goods 
to be the property of the factor, is protected, so that 
the owner cannot reclaim the goods except on pay- 
ment of the amount advanced by the third person to 
the factor. The act changes the law by extending 
to pledgees protection which was already given to in- 
nocent purchasers for value. Of course the factor is 
liable to his principal for any sale or pledging of the 
goods in violation of his instructions or authority, ex- 
cept that he may sell, after reasonable notice, to re- 
imburse himself for advances made on the goods for 
which he has a lien, tho against the instructions of his 
principal. 

17. Brokers——Brokers differ from factors in that 
they have no possession of the property which they 
sell. They, therefore, cannot receive payment except 
when expressly authorized or when custom or a prior 
usage as between the same parties permits; further- 
more they cannot sell in their own name. The special 
reasons, therefore, for protecting purchasers or 
pledgees from factors do not apply to purchasers from 
brokers; the general principles of agency, as hereto- 
fore discussed, apply to them. 

18. Auctioneers.—An auctioneer is an agent of the 
vendor until the hammer falls. Thereafter he repre- 
sents the purchaser also, at least for the purpose of — 
making a memorandum sufficient to satisfy the 
Statute of Frauds. He must follow the advertised 
terms of sale. He may sell only for cash unless the 
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terms of sale provide for the granting of credit. He 
may receive the price or.deposit in cash at the time 
of the sale and if it is not paid, sue for it in his own 
name. He has no implied authority to sell with 
warranty. 

19. Lawyers.—A lawyer is ie client’s agent to 
prosecute legal actions and proceedings and perform 
other legal services. His implied authority in all 
legal actions and proceedings is very broad, including 
the power to determine all the usual steps in the liti- 
gation, other than a settlement or discharge of the 
cause of action. He must have express authority to 
compromise and settle a case. His client is entirely 
in his hands so far as the determining of all matters 
of procedure or of remedy is concerned, and is bound 
by what his lawyer does in these matters. 

20. Rights and liabilities of an undisclosed princi- 
pal.—If an agent, with actual authority to represent 
a principal, makes a contract with a third party in 
his own name but actually in behalf of his principal, 
a complicated situation results which has caused a 
great deal of controversy among lawyers. It is 
settled law, however, irrespective of disputes among 
lawyers and legal] writers, that a true contract exists 
between the undisclosed principal and the third party, 
so that each may hold the other for breach of contract, 
the agent acting as the representative of the undis- 
closed principal in the making of the contract. 

The third party, upon discovering who the princi- 
pal is, may sue him or the agent at his election. He 
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may hold the agent because the agent pretended to act 
for himself, and is therefore estopped from denying 
his personal liability if the third party elects to hold 
him. The starting of a suit, even the recovery of a 
judgment and the issue of execution thereon against — 
the agent, is not an election barring an action against 
the principal, if the third party does not discover the 
identity of the principal until later. If the princi- 
pal sues the third party on the contract, the third 
party may set up any defense, off-set or counterclaim 
which he could have set up in an action brought 
against him by the agent. This is also the result of 
estoppel arising out of the false representation of 
the agent by which his principal is bound. 

21. Is the agent’s misre presentation legal fraud?— 
Some cases hold that, if the agent affirmatively states 
that he is acting as principal and not as agent for his 
principal when he knows that the third party, for 
personal reasons, will not deal with his principal, 
the misrepresentation is fraud which gives the third 
party the right to rescind. It is settled, however, 
that he cannot rescind in the usual case where nothing 
is said as to the third party’s objection to the prin- 
cipal. But the falsehood and its effects are the same 
in both cases. 

The better and prevailing view is that the contract 
eannot be disaffirmed for fraud because no damage 
results. The third party is fully protected by his 
right to hold the agent, and his right to all defenses, 
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off-sets and counterclaims against the agent in case 


he is sued by the principal. At most he is injured 


only in that he is tricked into a legal relation with a 
person whom he does not like, an injury to his feel- 
mgs only; therefore, there is no fraud in the legal 
sense. 

22. Haceptions to doctrine of undisclosed princi- 
pal.—F or technical reasons it is held that the doctrine 
of undisclosed principal does not apply to contracts 
under seal or to negotiable instruments. This is an- 
other application of the old principle that these in- 
struments are something more than evidence of the 
contracts; they are in a sense the contracts themselves, 
and therefore, no one not appearing within the limits 
of the instrument can be held liable on it. 

In the case of negotiable instruments certainly, and 
no doubt also in the ease of contracts under seal, 
where the contract has been carried out by the third 
person and the principal has received the benefits of 
his performance, the principal may be held in asswmp- 
sit or implied contract. Otherwise we would have 
the situation of a real beneficiary of a third person’s 
performance of his contract receiving all the benefits 
without any liability, a result which even the techni- 
eality of ultra legal learning could hardly accept. 

Another limitation upon the doctrine which is 
rather indefinite and obscure in its application is that 
the action of a third party against an undisclosed 
principal is subject to the state of accounts between 
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the principal and the agent. Some cases indicate 
that if the principal has paid the agent for the goods 
the third party must look to the agent alone. This 
seems to be the prevailing American doctrine, which 
is based on a dictum in an early English case. ‘The 
later cases in England repudiate this dictum and 
limit the doctrine to cases where the third party has 
represented expressly or by his conduct that he has 
settled with the agent, thereby inducing the principal 
to pay the agent. The third party is then estopped 
from denying such settlement. This is sound, but 
the American doctrine is unintelligible. 

23. Notice to agent is notice to principal.—Any- 
thing brought to the attention of an agent in connec- 
tion with the performance of his agency which is ma- 
terial to the matter with which his agency is concerned 
is notice to the principal. The true reason for this 
is that the agent represents the principal for all ma- 
terial purposes connected with the transaction, and 
the principal is, therefore, bound in the same way by 
notice to his agent of any matter which is material to 
the transaction as tho he had received it in person. 

In any case it is settled that notice to an agent 
while acting adversely to his principal, or in fraudu- 
lent collusion with a third person, does not bind the 
principal. ‘The agent is not acting for the principal 
in such case of a wilful tort committed by the agent 
for his own purposes and not in performance of his 
agency. The principal is not liable for the tort, nor 
in the corresponding case is he chargeable with notice. 


PRINCIPAL AND AGENT 245 


‘REVIEW 


Tell when a real estate broker has earned his commission. 

Explain the status of an agent who acts simultaneously for 
both parties. 

Outline the obligations of an agent to his principal. 

Give some illustrations of the type of services that an agent 
may delegate to another. 

Discuss the rights and liabilities of an undisclosed principal. 


CHAPTER XVII 
PARTNERSHIP 


1. Legal nature of partnership.—Partnership, tho 
a common form of business organization, is legally 
one of considerable risk. It exposes to loss not 
merely a partner’s investment in the business, but his 
entire individual resources thru the dishonesty, short- 
sightedness, or even misfortune of a co-partner. At 
law the partnership and the partners are one. 

If three men form a partnership to carry on a cer- 
tain business, the rights acquired and the obligations 
assumed in its operation are the joint rights and ob- 
ligations of the three partners. It is not unusual to 
find that partners speak of the firm as something 
apart from themselves, as if the partnership consti- 
tuted a distinct person. The law, however, does not 
recognize the firm as a separate legal entity, but only 
as the partners acting jointly. 

A joint owner of land or personal property can sell 
or encumber his own share only, but one partner 
alone can transfer firm property or make a contract 
on behalf of the partnership, against the will of his 
co-partners, which will bring disaster and ruin to his 
associates. It is of the highest importance, therefore, 


for a business man either to avoid entering into the 
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partnership relation or else to choose his associates 
- with the utmost wisdom. 

To be safe one must avoid even the appearance of 
partnership, for if one holds out another as a partner 
or acquiesces in the other’s representation that they 
are partners, third persons who act in reliance upon 
such appearance can hold them both liable as part- 
ners. 

2. Partnership and joint ownership.—The Uni- 
form Partnership Law as adopted in New York pro- 
vides that a partnership, as between the members 
thereof, is (a) the association, not incorporated, of 
two or more persons (b) who have agreed to combine 
their labor, property and skill, or some of them, (c) 
for the purpose of engaging in any lawful trade or 
business, and (d) sharing the profits and losses as 
such between them. 

Joint ownership of property which is used for 
profit does not necessarily make the co-owners part- 
ners. T’'wo persons may own and operate a farm. an 
apartment house or a ship without becoming partners 
so long as the income is in substance the return from 
property rather than profits of a business carried on 
in common with a view to profits. 

A playwright and a producer may unite to com- 
pose and present a play and divide the profits with- 
out becoming partners for there may be no com- 
munity of interest in any property, the playwright 
continuing to own the play and the producer to own 
the scenery and costumes. But if the playwright 
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should contribute the play and the producer his money 
and skill to the common enterprise so that play, 
scenery and costumes were intended to be held as 
common property subject to the joint ownership and 
control of the two associates, and if the income were 
to be treated as a common fund to be divided only 
after expenses and losses had first been ascertained 
and deducted, they would become partners even tho 
their association might be confined to that one under- 
taking. 

An employe or a money lender may stipulate to 
receive a share of the profits of a business without be- 
coming a partner, but with a few exceptions similar 
to those just stated, the receipt by any person of a 
share of the profits of a business, as profits, is prima 
facie evidence that he is a partner in the business. 

The meaning of profits in this connection may be 
illustrated by the case of a salesman who undertakes 
to sell the output of a factory for ten per cent of the 
annual net profits. If the intention of the parties 
manifested by their words or conduct is that the sales- 
man is to have a proprietary interest in the profits as 
they accrue, i. e., to be a part owner of them, he will 
be deemed a partner in the business, especially if the 
rights of a third person are involved. But if the in- 
tention is only that the factory owners are to be in- 
debted to the salesman for his services, the extent of 
the indebtedness to be an amount equal to ten per 
cent of the profits, no partnership exists. This may 
seem to be a rather fine distinction; yet the fact is 
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that this is often necessary since business arrange- 
ments so often resemble partnerships without there 
being any actual intent to create a proprietary in- 
terest in the business. 

3. Other forms of organization.—There are other 
forms of organization that have some of the charac- 
teristics of a partnership, such, for instance, as joint 
stock companies or various clubs and societies. The 
joint stock company, which by the way is of little im- 
portance and gradually disappearing, takes the form 
of a large partnership, managed by a committee but 
having members equally liable for the partnership 
debts. A discussion of this form of organization 
may be found in the Modern Business Text on “Busi- 
ness Organization.” 

In the case of clubs or societies, the members do not 
become individually the agents or representatives 
of the organization; officers are elected for that pur- 
pose. Hence no individual member is bound by the 
contracts of another member. A member is bound 
by the act of an officer but only in so far as he has 
expressedly or impliedly authorized the officer to act 
in his behalf or has ratified such an act. In short, the 
liability of a member here is determined by the law 
of principal and agent. 

A corporation, the predominant form of enterprise 
jn the United States, is not a creature formed by any 
individuals, but created by the state or nation. It is 
regarded at law as a separate entity and liable, thru 
its officers, for its own acts; the individual stockhold- 
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ers in most states are not liable for its debts to a 
greater extent than the par value of their stock ex- 
cept in a few instances such as holders of national 
bank stock which carries double liability. The reader 
is again referred to the Modern Business Text on 
“Business Organization” for a detailed discussion of 
the corporation. 

4. The contract of partnership.—Anyone compe- 
tent to contract may become a partner, for partner- 
ship is a relation created by contract. The Statute 
of Frauds therefore applies. Under this Statute, 
verbal contracts which by their terms are not to be 
fully performed within one year from the making of 
the contract are void. Consequently a verbal con- 
tract to do business as partners for more than one 
year is ineffective; but if the parties actually begin 
business under such an agreement it will be treated 
as an agreement for a partnership terminable at the 
will of any partner. 

Common prudence, however, requires that an agree- 
ment of such importance should be reduced to writ- 
ing. Such an agreement should specify with exact- 
ness when the partnership is to begin and end, the 
names of the partners, the time each is to devote to 
the partnership, the name under which it is to be con- 
ducted, and the nature of the business to be carried 
on, which of course must be lawful. Moreover it 
should state the amount of capital each partner is to 
contribute, and if he is to contribute property, the 
value at which it is to be taken; the proportionate part 
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of the profits which each partner is to receive and the 


_ proportionate part of the losses which each is to bear. 


It is desirable, tho not necessary, that the agreement 
should express the understanding of the parties as to 
the control of the business and of the cash, bank ac- 
counts, and other property of the partnership. 

The Uniform Partnership Law provides that in 
naming the partnership the words, “and Company,” 
or “and Co.,” must not be used unless they represent 
an actual partner whose name does not appear in the 
firm name chosen. Thus, Smith, Jones and Brown 
may do business as Smith, Jones & Company, but 
Smith and Jones may not. Nor may the name of 
any person not a member of the firm be used as a part 
of the firm name unless the partnership is the continu- 
ance of a former firm which has been engaged in in- 
terstate or foreign commerce and at least one of the 
partners of the old firm is a member of the new firm. 

5. Holding out as a partner.—As has been said, a 
person having no intention of becoming a partner 
may find that the law will impose upon him the li- 
ability of a partner because of acts which it construes 
as amounting to a partnership or as a representation 
by him that a partnership exists. It is important 
for a man who is associated in business with others to 
be aware of what acts may be so interpreted. The 
Uniform Partnership Act provides as follows: 


When a person, by words spoken or written or by con- 
duct, represents himself, or consents to another represent- 
ing him to any one, as a partner in an existing partnership 
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or with one or more persons not actual partners, he is 
liable to any such person to whom such representation has 
been made, who has, on the faith of such representation, 
given credit to the actual or apparent partnership, and if 
he has made such a representation or consented to its being 
made in a public manner, he is liable to such person, whether 
the representation has or has not been made or communi- 
cated to such person so giving credit by or with the knowl- 
edge of the apparent partner making the representation 
or consenting to its being made. 


An examination of the statute shows that one will 
be held liable as a partner only where (a) he has 
either so conducted himself as to give a reasonably 
prudent man the impression that a partnership ex- 
ists, or has consented to such conduct on the part of 
another person and (b) where the third party in the 
exercise of ordinary prudence has relied upon such 
misrepresentation and has been misled by it. 

Knowingly permitting one’s name to be used upon 
signs or letterheads, or permitting one’s self to be 
referred to as a partner, or failing to give notice to 
persons who dealt with the firm when one is retiring 
from a partnership, are typical acts which the courts 
have treated as “holding out to the world” the ex- 
istence of a partnership. 

6. Sharing in profits not always partnership.—The 
Uniform Partnership Act which has been adopted in 
New York and several other states also provides as 
follows: 


The receipt by a person of a share of the profits of a 
business is prima facie evidence that he is a partner in the 
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business, but no such inference shall be drawn if such profits 
were received in payment: 

(a) As a debt by instalments or otherwise, 

(b) As wages of an employe or rent to a landlord, 

(c) As an annuity to a widow or representative of a 
deceased partner, 

(d) As interest on a loan, tho the amount of payment 
vary with the profits of the business, 

(e) As the consideration for the sale of the good will of 
a business or other property by instalments or otherwise. 


7. Firm capital—rThe capital of the firm is the 
total sum of money and property that the partners 
have agreed to contribute for use in the business. In- 
stead of contributing actual money or tangible prop- 
erty to the firm one of the partners may contribute 
the use only of property, as where a partner owning 
real estate contributes the use of it to the partnership, 
but continues to hold the title to the property as a 
part of his individual estate. Another partner may 
contribute his labor or skill. The value of such con- 
tributions may be difficult to fix, but they nevertheless 
constitute a part of the capital of the partnership. 

8. Partnership property.—The property of a part- 
- nership consists not only of the capital contributed or 
so much of it as remains in the hands of the firm and 
the proceeds thereof, but also of every valuable thing 
which has been acquired and held by the partnership. 
All the property originally brought into the partner- 
ship or subsequently acquired by purchase or other- 
wise on account of the partnership is partnership 
property. Moreover, unless the contrary intention 
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appears, property acquired with partnership funds is 
partnership property regardless of whether it was ac- 
quired ostensibly as the property of the firm or of one 
of the individual partners in his own name. ‘This 
includes the good-will as well as the tangible assets. 

9. Partnership real estate-——The common law rule 
was that a partnership could not hold title to real 
property, because it proceeded upon the theory that 
title to real estate could vest only in some person and 
that a partnership was not a person, but merely a 
group of individuals. The consequences of this 
theory were avoided by the law giving effect to a deed 
of real property made to a partnership under the firm 
name as conveying title to the individual partners 
whose names happened to appear in the firm name 
and making them the holders of the legal title in trust 
for the partnership. Thus if a deed were made to 
“Jones & Co.,” Jones would get the title but he would 
hold it for the benefit of the partnership, himself and 
the other partners. 

The Uniform Partnership Law provides that any 
estate in real property may be acquired and conveyed 
in the partnership name, so that real estate may now 
be held as partnership property as freely and con- 
veniently as personal property. But unless a part- 
nership agreement or some other writing exists which 
shows clearly that real estate is held as firm property, 
questions may arise upon the death of a partner as to 
whether his interest in the real estate continues as a 
part of the firm assets or passes to his heirs or to his 
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widow by way of dower. Conflicting claims may also 
_arise between the creditors of the firm and the indi- 
vidual creditors of the deceased partner. The inten- 
_ tion of the partners that the property shall be held as 
partnership property will ordinarily decide the ques- 
tion in favor of the surviving partners or partnership 
creditors. Thus it is clear that it is important to ex- 
press such intention in a manner which will make it 
easy to prove, i. e.,in writing. This of course applies 
to property which is purchased after the partnership 
is organized. If at the time of the organization of 
the partnership one of the partners contributes real 
_ estate, previously acquired by him, such real estate 
will remain subject to his wife’s right of dower, un- 
less by appropriate instruments she releases her dower 
rights. . 

The interest of each partner in the partnership real 
estate is not that of atenantin common. Any tenant 
in common of real estate may bring suit at any time 
for a partition of the property, but a partner has no 
such right. Partnership real property cannot be 
partitioned among the partners until after the firm 
has been dissolved and all of the firm debts paid. 

10. Partner’s interest in firm property.—All the 
members of the firm are interested in the whole of 
the partnership property, but no partner can claim 
the ownership of any particular part or any particular 
chattel belonging to the firm. They are neither joint 
tenants nor tenants in common. If they were joint 
tenants. the share of one partner would upon his 
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death go to his surviving partners for their individual 
use, but in the case of the death of a partner his in- 
terest in the partnership property passes to his sur- 
viving partners only for the purpose of winding up 
the firm. After the firm debts are paid, the next of 
kin or legatees of the deceased partner become en- 
titled to his net share of the partnership property. 
A partner’s interest in the firm property is also un- 
like that of a tenant in common because a tenant in 
common may transfer his interest and his transferee 
becomes a tenant in common with the remaining co- 
owners, but the attempted transfer by a partner of 
his interest in the firm property, instead of substitut- 
ing his transferee as a partner, operates merely to 
cause a dissolution of the firm. In fact the partners’ 
interest in the firm property can best be stated in 
the words of the Uniform Partnership Law as fol- 
lows: 


A partner is co-owner with his partners of specific 
partnership property holding as a tenant in partnership. 
The incidents of this tenancy are such that: 

(a) <A partner, subject to the provisions of this chapter 
and to any agreement between the partners, has an equal 
right with his partners to possess specific partnership prop- 
erty for partnership purposes; but he has no right to 
possess such property for any other purpose without the 
consent of his partners. 

(b) A partner’s right in specific partnership property 
is not assignable except in connection with the assignment 
of the rights of all the partners in the same property. 

(c) <A partner’s right in specific partnership property 
is not subject to attachment or execution, except on a claim 
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against the partnership. When partnership property is 
attached for a partnership debt the partners, or any of 
them, or the representatives of a deceased partner, cannot 
claim any right under the homestead or exemption laws. 

(d) On the death of a partner his right in specific 
partnership property vests in the surviving partner or 
partners, except where the deceased was the last surviving 
partner, when his right in such property vests in his legal 
representative. Such surviving partner or partners, or the 
legal representative of the last surviving partner, has no 
right to possess the partnership property for any but a 
_ partnership purpose. 

(e) <A partner’s right in specific partnership property 
is not subject to dower, curtesy, or allowances to widows, 
heirs, or next of kin. 


From the above the reader will understand the na- 
ture of a single partner’s title or interest in the spe- 
cific assets of the partnership. Let us next consider 
the partner’s relation to his co-partners and to the 
business as a whole. 


REVIEW 
State why there is legally considerable risk in a partnership 
form of enterprise. 
Distinguish between a partner and a joint owner. 
Explain the legal status of a club member. 
Outline what constitutes “holding out” as a partner. 
Describe a partner’s interest in firm property. 


CHAPTER XVIII 
RIGHTS AND LIABILITIES OF PARTNERS 


1. Good faith—A partner’s relations are in the 
main what he and his co-partners have agreed upon in 
the contract of partnership, but in the absence of spe- 
cial agreement, the law fixes their relations. No per- 
son can become a member of a partnership in any 
manner without the consent of all the partners. 

The first duty of a partner is to act in the highest 
good faith toward his co-partners and toward the 
legal representatives of any deceased partner, to give 
them on demand true and full information of all 
things affecting the partnership, and to devote his 
time and attention to the partnership affairs unless he 
is relieved from so doing by agreement with his co- 
partners. He is under a like obligation to account 
to the partnership for any benefit and hold for it as 
trustee any profits derived by him without the con- 
sent of the other partners from any transaction con- 
nected with the formation, conduct, or liquidation of 
the partnership or from any use by him of its prop- 
erty. ‘The partnership books should be kept at the 
principal place of business of the partnership and 
every partner is entitled to inspect and copy any of 


them at any reasonable time. It is the corresponding 
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duty of each partner to keep an honest and full ac- 
count of all his transactions connected with the busi- 
ness of the firm. In the absence of an agreement a 
partner has no right to give his time, skill or efforts 
to any other business to the prejudice of the partner- 
ship affairs nor to carry on any business in competi- 
tion with the firm. 

2. Management of the partnership—All partners 
have equal rights in the management and conduct of 
the partnership business and no partner is entitled to 
extra remuneration for acting in the partnership busi- 
ness except that a surviving partner is entitled to 
reasonable compensation for his services in winding 
up the partnership affairs. Any difference of opinion 
arising about ordinary matters connected with the 
partnership business may be decided by a majority 
of the partners, but no act which is in violation of any 
agreement between the partners may be done right- 
fully without the consent of all the partners. Be- 
fore acting in any important matter a partner should 
consult with his co-partners unless such consultation 
has been dispensed with by agreement or unless the 
circumstances are such as to give no opportunity for 
a consultation. 

3. Application of firm assets—HKach partner has 
the right to have the partnership property first ap- 
plied to the payment of firm debts and liabilities. 
No partner without the consent of his co-partners can 
use partnership property in payment of his own debts 
or for his own purposes. If one of the partners, in 
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aid of the partnership, has made any payment or 
advance beyond the amount of capital which he 
agreed to contribute, he is entitled to interest from 
the date of the payment or advance and to have the 
sum so advanced returned to him before any distribu- 
tion of profits takes place. He is, of course, entitled 
to be reimbursed for proper payments made by him on 
account of the firm if they were not made necessary by 
his own misconduct. After these advances are met 
and the firm debts are paid, each partner, in the ab- 
sence of special agreement, shares equally in the pro- 
ceeds of the firm and must contribute equally to the 
losses sustained by the partnership. 

Just as a partner has a right to be indemnified for 
money which he has been compelled to pay out in 
connection with the firm business, so he or the part- 
nership must, if necessary, contribute to an individual 
loss sustained by any partner thru a wrongful act 
committed by the partnership or its agents. The 
ordinary rule is that where several persons jointly en- 
gage in an illegal act resulting in a loss which falls 
upon one of the wrongdoers alone, the law‘will not 
compel his associates to contribute their proportion- 
ate share of the loss. The reason is that the law will 
not interfere to adjust the rights of wrongdoers 
among themselves. However, this is not applied 
strictly to a partnership. If a partner sustains an 
individual loss because of an illegal act of the partner- 
ship which was not brought about by the fault or 
wrongdoing of the losing partner, the illegality will 
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not defeat his claim for contribution from his co- 
_ partners. 

4. Enforcement of obligations among partners.— 

A. peculiarity of the legal relations existing among 
partners is found in the fact that if a partner violates 
his obligation to his associates, this does not give them 
a right to sue him. It may entitle them to damages 
or to an accounting, but the enforcement of their 
rights is in general postponed until the dissolution of 
the partnership and the winding up of its affairs, at 
which time all claims and controversies among the 
partners connected with the firm are taken into ac- 
count. 
5. Power of partner to bind firm by contract.— 
Every partner is a general agent of the firm for the 
purpose of its business. As long as the partner is 
apparently carrying on firm business in the usual 
way the person dealing with him has the right to as- 
sume that the partner has authority to act for the 
partnership in the matter in hand. The partnership 
is bound by such an act unless the partner actually 
had no authority to act for the partnership as he did 
in the particular matter and the person dealing with 
him knew it. An act of a partner which is not ap- 
parently for the carrying on of the firm business in 
the usual way does not bind the firm unless it was 
authorized by the other partners. Hence it becomes 
important for us to consider what sort of acts are or 
are not apparently for carrying on the firm business 
in the usual way. 
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6. The scope of the business —To answer this ques- 
tion we must first inquire whether we are dealing with 
a partnership engaged in trade, in manufacture, in 
farming or in practicing law or medicine. Ob- 
viously, the business carried on by these different 
firms varies greatly and the powers of a partner vary 
accordingly, for he has no power to bind the firm to 
third persons in any matter outside the scope of the 
business ostensibly carried on by the partnership. 
By “scope of the business” is meant the limits of that 
kind of business fixed by the usual custom of the place 
and trade. To put it ancther way, a partner can bind 
his firm to third persons by such acts as are reasonably 
adapted to carrying on the apparent business of the 
partnership and do not go beyond the general usages 
or customs of other firms engaged in the same or a 
similar business. 

Bearing in mind that the partner is an agent and 
the partnership a principal, that which has been said 
under the heading of principal and agent is appli- 
cable to the powers of a partner, especially as to the 
apparent scope of the employment, secret limitations 
upon the agent’s authority, and the ratification of un- 
authorized acts, either by express words, by acqui- 
escence or by having adopted or ratified previous acts 
of a similar nature. 

Each partner has power to employ agents and 
servants for the firm, to employ an attorney, to exe- 
cute or indorse negotiable paper for partnership pur- 
poses but, subject in each case to the tests given 
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above. For example, a partner in a trading partner- 
ship could bind his firm by a promissory note or trade 
acceptance given for the purchase price of a large 
consignment of goods apparently adapted to use by 
the firm, but a firm of doctors or lawyers would not 
be bound by a firm promissory note so given unless it 
was authorized or ratified by the other partners. 
It is not the ordinary practice of such firms to use 
the firm credit in that manner. A partner may bor- 
row money for the firm and bind the firm for its re- 
payment even by giving a chattel mortgage on the 
firm property. ‘This is true, even tho he misappropri- 
ates the money, provided that the borrowing was ap- 
parently a reasonable and ordinary incident in carry- 
ing on the firm business and the lender believed it to 
be a partnership act. 

Hence a third party may safely pay to any partner 
_ money due the firm or give a note or settle an account 
with him, or even compromise a dispute with him if it 
arises out of the usual course of the partnership. 
But if it is an wnusual controversy, such as a damage 
suit for negligence or the settlement of litigation ac- 
tually pending, the co-partners would be bound by 
such a settlement only if they had expressly author- 
ized it. Nor can one partner bind his co-partners by 
consenting to arbitrate a claim made by or against 
the firm. | 

7. Instruments under seal—lIt is also the general 
rule that one partner cannot without express authori- 
zation bind his co-partners by an instrument under 
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seal. In general, therefore, a deed, lease or mort- 
gage of real estate made by a firm should be signed 
by all the partners as joint parties. One partner 
cannot bind the others thereby unless he has been so 
authorized in writing and under seal. 

There are exceptions to the rule. One partner 
may bind his firm by a general release, i. e., an instru- 
ment bearing a seal which formally releases and dis- 
charges all claims of the firm against the person 
to whom it is given. An instrument under seal signed 
by a partner without authority may be ratified by the 
co-partners and thus become binding on them, as 
where the firm occupies property under a lease taken 
without authority by one of the partners. In most 
cases where a seal, tho unnecessary to the validity of 
the instrument, nevertheless is used, the courts will 
disregard the seal as being surplusage and give effect 
to the instrument as a simple contract. For example, 
the addition of a seal to a promissory note or to an or- 
dinary business contract, either of which is legally 
valid without a seal, would not affect the validity of 
the instrument as binding on the other partners. 

8. Fived property.—tIn selling property of the 
partnership, while each partner has implied power to 
sell firm property when that is the customary way to 
carry on the firm business, no partner has implied 
power to sell all the property of the firm or to do 
any other act which would make it impossible to carry 
on the ordinary business of the partnership. A 
partner in a mercantile house might sell the entire 
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stock of goods, for it is the firm’s business to buy and 


sell goods. But he could not sell the store fixtures 


or the truck used for deliveries for it is not the firm’s 
business to buy and sell store fixtures or trucks. 
Their sale might prevent the firm from carrying on 
its business. 

Again, one partner alone cannot sell or convey real 
estate held as partnership property for two reasons. 
In the first place, real estate can only be sold by. a 
deed which must be under seal. In the second place, 
it is not the ordinary business of any but real estate 


dealers to sell real estate. Even in the case of a part- 


nership dealing in real estate the technical nature of a 
transfer of real estate ordinarily makes it desirable, 
at least, that ‘a deed should be signed by all the part- 
ners. — | 

9. Individual debts.—It is of course outside the ap- 
parent scope of a partner’s authority to use firm 
money or a firm check for the payment of his individ- 
ual debts or to pay such debts by the sale of firm prop- 
erty. Hence a third person will get no title as 
against the firm to money or property so transferred. 
But if a partner should draw a firm check to himself 
and then indorse and deliver it to a third person in 
payment of an individual indebtedness, unless the lat- 
ter had reason to suspect the partner of misappropri- 
ating firm money, he would have the right to assume 
that the partner was authorized to withdraw the 
money from the firm and such payment would bind 
the firm even tho it was in fact a misappropriation of 
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firm money. The reasoning is that the partner has 
apparent control ot the partnership funds, and the 
third party is a bona fide holder of the money. 

A partner has no apparent authority to use the firm 
name as a surety, to indorse commercial paper or to 
pledge the firm credit for the accommodation of an- 
other person, even tho a customer of the firm. Here 
again, however, the partnership purposes must be con- 
sidered; such a contract might be a legitimate incident 
to a particular firm’s operation. In that case it 
would be valid. 

10. How a partner's authority is shown.—It must 
not be forgotten that the third party cannot safely 
rely upon the representations made by a partner as 
to the extent of his authority. Should it become nec- 
essary to prove that a partner was authorized to do 
a specified act his representations that he had such au- 
thority would not be admissible evidence. For in- 
stance, if Smith asserts that he has certain authority 
to represent Jones, Smith’s assertions are not binding 
upon Jones. The best evidence in such ease is a 
statement or admission by Jones. Consequently, 
whenever there is the slightest doubt as to a partner’s 
authority to bind his co-partners by a particular act 
or contract, confirmation of his authority should be 
obtained from the co-partner upon whose financial re- 
sponsibility reliance is to be placed. 

Representations or declarations by a partner as to 
his authority must not be confused with statements or 
admissions made by him concerning firm business 
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when he is actually acting within the apparent scope 
of the partnership business. Such admissions or 
declarations are binding upon the firm, and it will not 
be permitted to contradict them later to the disad- 
vantage of a third person who has believed them and 
acted upon them. ‘Thus a statement by a partner of 
a firm of stock brokers to the effect that he was au- 
thorized by his co-partners to accept money for in- 
vestment in mortgages upon real estate would not. 
be binding upon his co-partners. But if the partners 
were actually engaged in that business and one of 
them represented to a third person that money given 
him to invest in a particular mortgage had actually 
been so invested, such representation would be evi- 
dence against his co-partners for it would be inci- 
dental to the ordinary course of business of the firm. 

11. Firm bound by wrongful act of partner—We 
have been considering those acts of a partner which 
may give third persons contract rights against the 
firm. Buta partner, by wrongful acts, may give third 
persons claims for damages against the firm. A 
partner’s wrongful act or wrongful omission to act in 
the ordinary course of business of the partnership, 
causing loss or injury to third person, gives him a 
right of action, not only against the wrongdoer but 
also, and to the same extent, against his partners. 

In New York and some other states this rule of law 
extends even to the right to arrest and imprison the 
innocent partner when the law gives the right of ar- 
rest against the wrongdoer in a civil action for per- 
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sonal injury or injury to property. His personal 
innocence is no defense. This rule rests upon the 
theory that the contract of partnership constitutes 
all its members agents for one another, and that when 
a loss must fall upon one of two innocent persons, he 
must bear it who has been the occasion of the loss or 
has enabled another to cause it. The wrongful act 
of the agent is the act of his principals, if done in the 
course of his agency, tho not directly authorized by 
them. This rule extends to liability for fraud, for 
slander and for misappropriation of funds, but does 
not impose criminal liability upon the innocent part- 
ner. For example, if one partner publishes a 
criminal libel upon a customer, the customer could 
bring suit against both partners or against the inno- 
cent partner alone; he could, in New York at least, 
have the innocent partner arrested and held to bail in 
the civil action but criminal proceedings would lie 
only against the guilty partner. 

12. Hwvtent of partner's liability—EKach partner 
is personally liable for the entire amount of a firm 
obligation, regardless of his proportionate interest 
in the firm. His individual property may be levied 
upon to pay a judgment obtained against the part- 
ners. The creditor may, at his option, collect the en- 
tire amount from one par tner alone. In that case the 
partner’s only relief is to compel his co-partners to 
contribute their share as fixed by the partnership 
agreement. This can be done only upon the dissolu- 
tion of the firm and final accounting. 
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13. Rights of firm creditors—In almost every case 
of partnership insolvency two sets of creditors ap- 
pear, the firm creditors and the creditors of the indi- 
vidual partners. Their interests may conflict because, 
as we have seen, the firm creditors have the right to 
effect the seizure, not only of the firm property, but 
also the individual property of any or all of the part- 
ners. ‘They may even proceed first against the indi- 
vidual property of a partner without attempting to 
satisfy their claims out of the partnership assets. On 
the other hand a creditor of an individual partner can 
seize or levy upon firm property only in subordination 
to the rights of firm creditors. In most states he can 
levy upon the partner’s interest in the firm, but all 
he is entitled to is the share of the debtor partner in 
the net proceeds of the partnership after the partner- 
ship affairs are wound up and all the partnership 
debts paid. The firm creditors thus have a decided 
advantage over the creditors of the individual part- 
ners in any case where resort to the firm assets is nec- 
essary to satisfy the claim of the individual creditors. 

The common law places a premium upon diligence. 
The first creditor to effect a seizure of his debtor’s 
property acquires a prior lien upon it which entitles 
him to apply it to the satisfaction of his claim, re- 
gardless of whether his claim arose before or after 
other claims and regardless of whether or not any- 
thing is left for the other creditors. It is the doc- 
trine of first come, first served. 

Relief from the hardships of this rule is found in two 
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directions. ‘The National Bankruptcy Act proceeds 
upon the theory that equality is equity. It restrains 
the too eager creditor and provides for the orderly 
liquidation of the assets of the bankrupt and the 
payment of the creditors pro rata. ‘The rights of 
creditors to have their debtor declared a bankrupt 
should be thoroly understood by all concerned and a 
study of the National Bankruptcy Act is advised. In 
most states the failing debtor may make a voluntary 
assignment for the benefit of creditors. It then be- 
comes the duty of the assignee to liquidate the prop- 
erty and distribute the proceeds pro rata. In such 
cases the conflicting rights of firm creditors and in- 
dividual creditors have given rise to many rules 
which cannot be profitably considered here and re- 
quire in each case the advice of counsel for their appli- 
cation. 

14. Individual. creditors—The creditor of an in- 
dividual may proceed against the individual property 
of his debtor by attachment or execution, regardless 
of the existence of the firm. It was formerly the rule 
that a sheriff under such process could seize the firm 
chattels but the purchaser at the sheriff’s sale would 
not get title to the chattels as is ordinarily the case; 
he acquired only a right to hold possession of the 
chattels until the debtor’s partners should account for 
and pay over to the purchaser the debtor partner’s 
net share in the partnership. 

Under the Uniform Partnership Act the incon- 
venience of this procedure is done away with in the 
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states where the act has been adopted. The creditor, 
under it, may procure from the court a “charging or- 
der” which, without interference with the property of 
the firm, charges the share of the debtor partner with 
payment of the debt. If necessary, the court will 
appoint a receiver of the debtor partner’s share for 
the purpose of collecting it and satisfying the judg- 
ment. 

15. Dissolution—The dissolution of a partnership 
is the change in the relation of the partners caused by 
any one of them ceasing to be associated in the opera- 
tion of a business. This must be distinguished from 
the winding up of a business, in which event the part- 
nership continues until the winding up of the part- 
nership affairs is completed. Dissolution is caused 
automatically by the death or bankruptcy of any 
partner, by termination of the period or undertak- 
ing specified in the partnership agreement, or by the 
withdrawal of any partner, even in vio‘ation of the 
partnership agreement. But a court may decree a 
dissolution whenever a partner becomes incapable of 
performing the partnership agreement or is guilty of 
misconduct which affects prejudicially the carrying 
on of the business, when he persistently violates the 
agreement, or when other circumstances require it. 
Except so far as may be necessary to wind up firm 
_ affairs or to complete transactions begun but not fin- 
ished, dissolution terminates all authority of any 
partner to act for the partnership. 


However, if a partner exceeds his authority his 
SXIV—19 
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former co-partners may still be liable to any one who 
has formerly dealt with the partnership and who deals 
with the partner without notice of the dissolution. 
To avoid this contingency the fact of dissolution must 
be advertised in a newspaper of general circulation 
in each place in which the partnership business was 
regularly carried on and actual notice of it given to all 
persons who have extended credit to. the partner- 
ship. Whenever a partner retires from a firm the 
only way he can protect himself from lability for the 
subsequent acts of his former partners is by giving 
notice as indicated above. The importance of doing 
so is obvious to every business man. 

16. Final accounting—The right of each partner 
to full information and to a complete accounting 
from his co-partners of all matters affecting the firm 
business has been emphasized. This may be com- 
pelled by suit during the continuance of the firm, but 
ordinarily, when matters have reached the point where 
litigation starts between the partners, a dissolution 
follows to which the accounting is a necessary inci- 
dent. The penalty for failmg to keep full and ac- 
curate accounts is that every uncertainty caused by it 
will be resolved against the accounting partner. 

The first step in a final accounting is to collect the 
debts due the firm and liquidate its assets. The sec- 
ond step is to ascertain the debts of the firm to out- 
siders; these must be paid first. Next the partners 
should be paid, with interest, money advanced to the 
firm aside from contributions to the firm capital, fol- 
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lowed by the distribution of capital contributed with- 
_ out interest or so much as is ratably due him on that 
account. 

If there is still a residue it will be distributed to 
the partners as profits in accordance with the partner- 
ship agreement. If, on the other hand, the assets 
are insufficient to pay the firm debts, the partners 
must contribute to the deficiency according to the 
profit and loss sharing ratio. The details of this pro- 
cedure are of interest from the accounting angle 
mainly and will not be discussed here. 

If one partner is insolvent, the solvent partners 
must make up his share in the same proportion. Of 
course, if the partners have agreed to a different way 
of distribution their intentions will govern the final 
accounting unless the result would be prejudicial to 
the creditors. 

In connection with the final accounting it is essen- 
tial for the partner charged with the winding up to 
consider whether the good-will of the business may 
not be a valuable asset. If it is, he must, as in the 
case of any other valuable asset, be diligent to cause 
its sale for the best price obtainable. Failing in this 
duty he may be charged with its value. When one 
partner has died or withdrawn, the surviving partner 
or partners may desire to continue the firm business. 
If they have not provided in the partnership agree- 
ment for the use of the firm name by the surviving 
partners, the firm name is regarded as a part of the 
good-will of the business and the purchaser of the 
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good-will obtains the sole right to do business as the 
successor of the firm. The winding up is simplified 
if the partners have agreed that not only the firm 

name but the good-will also shall vest in the surviving 
partner or partners. 

17. Limited partnerships. BS ornctiine should be 
said of certain special arrangements which give rise 
to different classes of partners and partnerships. 
We have considered hitherto general partners or 
those who were expected to take a full share in the 
business. A partner who contributes capital, but 
takes no part in the business and whose relationship 
to the business is concealed, is called a silent or dor- 
mant partner. He is liable to the same extent as an 
ostensible partner. If he takes an active, tho con- 
cealed part, in the business he is called a secret part- 
_ ner. His liability in either of these cases is that of 
a general partner. 

By statute in New York and some other states, 
provision is made whereby one may become a special 
partner with hability limited as in a corporation to 
the loss of the capital contributed by him. <A part- 
nership having such a member is known as a limited 
partnership. Such a firm must have at least one 
general partner with unlimited liability. The lim- 
ited partner loses his protection and becomes liable as 
a general partner if he takes any part in the control 
of the business. 

Limited partnerships can be formed only by filing 
a certificate as provided by the statute. Since the 
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principal purpose of such partnerships is to limit the 
liability of one or more partners and to preserve their 
rights to deal with the co-partners as an outsider 
could, it is now about as easy and more effective to 
form a corporation. In this way the liability of all 
the members is limited in most states to the amount 
subscribed. Moreover, the right of each to partici- 
pate in the management while still being free to deal 
with the corporation and even to bring suit against it 
with the same facility as a non-member is preserved. 
Probably the ease with which corporations may now 
be created is the reason that very few limited part- 
nerships are organized. One advantage, over the 
corporation, that the partnership still enjoys is free- 
dom from the necessity of complying with certain le- 
gal formalities and of making frequent reports to the 
state or federal government. 


REVIEW 


Discuss the requirement of good faith in partnership rela- 
tions. 

Explain the power of a partner to bind the firm to third per- 
sons by contract. 

Describe the extent of a partner’s liability. 

Distinguish between rights of firm creditors and individual 
creditors in case of the insolvency of a firm. 

Differentiate between “dissolution” and “winding up” of a 


partnership. 
State what a retiring partner should do to protect himself 


from liability for subsequent acts of the firm. 


CHAPTER XIX 
SURETYSHIP AND GUARANTY 


1. What constitutes suretyship and guaranty A 
contract to pay the debt of another is a contract of 
suretyship. The surety may undertake to pay the 
debt absolutely, or he may make his promise depend 
on any condition he pleases, limiting his liability as 
in other contracts of all kinds. He usually promises 
to pay the debt if the debtor does not do so, and de- 
fauit on the part of the debtor is a condition prece- 
dent to his liability as surety. 

Upon default by the debtor the surety at once be- 
comes liable. No notice need be given him of the 
debtor’s default in the usual case. He and the debtor 
may both be sued at once. Sometimes the contract 
provides or is construed as meaning that the creditor 
must attempt to collect in the usual way by action, 
judgment and execution before the surety becomes 
liable; if so, such condition must be complied with 
like any other condition precedent, and the creditor 
can sue the surety after he has exhausted the usual 
remedies against the debtor. This is the so-called 
guaranty of collection. . 

The term “guaranty” is very generally applied to 


these cases, and quite generally to the other class of 
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cases where default of the debtor is a condition prece- 


dent to the surety’s promise. But a guaranty is 


merely a contract of suretyship, the term being used 
interchangeably with suretyship in these limited cases 
to which the term is applied. 

2. Contract between creditor and surety —A valid 
contract must exist between creditor and _ surety. 
There must, of course, be mutual agreement and con- 
sideration. 'The peculiarity of the contract is that it 
relates to the debt or obligation of a third party, and 
generally, to performance by the latter. The con- 
sideration for the surety’s promise is usually the giv- 
ing of credit or the extension of credit by the creditor 
to the debtor. If such credit already has been given, 
then a new consideration must be paid, as where a 
premium is paid a surety company for its bond. The 


‘general rules of contract involving mutual assent and 


consideration apply to this as to other contracts; these 
require no elaboration at this point since they have 
been fully explained in the chapters on contracts. 

3. How defenses of the principal debtor affect the 
surety’s contract.—If the surety’s promise is to pay 
all debts which the debtor owes, any valid defense to 
the principal debtor’s obligation is a defense to the 
surety. But if the surety undertakes to pay a stated 
sum or perform a specified act, such defenses as in- 
fancy, insanity, ultra vires, and defective execution 
of a contract apparently valid, will generally not be 
good in favor of the surety, tho it must be stated that 
the cases on these questions are by no means in ac- 
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cord. Since the surety’s promise is not expressly 
conditioned upon freedom from such defenses, his 
promise to pay, if the debtor does not, should be en- 
forced against him, even tho the debtor can set up in- 
fancy or any other of these defenses. 

Ilegality of the debtor’s contract, or fraud or 
duress rendering such contract void when made, or 
void because disaffirmed by the debtor, are valid de- 
fenses to the surety. In the first class of cases, the 
surety is lable because he is of age, of sound mind, 
and thus should carry out his promise, even tho the 
debtor be relieved. In the second class of cases, the 
surety cannot be held because to hold him would re- 
sult indirectly in enforcing the fraudulent or other- 
wise wrongful transaction against the debtor whe 
could be held by the surety on his implied promise to 
indemnify the surety. 

4. Discharge of surety by payment or release of 
principal dett.—If the debt is paid, the surety is nec- 
essarily discharged. ‘The creditor is not entitled to 
payment twice. In similar manner where the credi- 
tor releases the debtor from liability, by way of ac- 
cord and satisfaction, compromise or settlement of 
any kind, the surety is discharged. A release of only 
a part of the debt, however, discharges the surety 
only to a corresponding extent. If the right to hold 
the surety is expressly reserved, the courts will con- 
strue the release or other discharge as a covenant not 
to sue the debtor so that the debt may continue and 
the surety be held liable. In that case the surety, on 
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paying the debt, may at once sue the debtor for in- 
demnity, making the settlement with the creditor of 
little practical value to the debtor. 

5. Ewtension of time by creditor discharges surety. 
A binding extension of time to a debtor by a credi- 
tor discharges the surety. Such an_ extension 
of time is a material modification of the origi- 
nal indebtedness for which the surety is obligated, 
and, therefore, the surety’s promise no longer applies. 
He contracted to be surety for the payment of the 
debt payable at the original date, not for the debt 
payable at a later date. The risk he runs may be in- 
creased, and therefore he is discharged. 

It should be noted that the extension of time must 
be by valid contract supported by a good considera- 
tion. A mere gratuitous promise to give more time, 
followed by refraining from suit during that time 
does not release the surety, as it amounts merely to a 
delay in enforcing the claim; a delay does not result 
in changing the surety’s obligation in any way. Con- 
sent by the surety to the extension in advance, or a 
promise to continue as surety after the extension, pre- 
vents the surety’s discharge in these cases. 

In several states it is held, or stated by the courts, 
that an extension of time for an indefinite period does 
not discharge the surety. But, if the extension may 
be interpreted as meaning a reasonable time, an en- 
forceable extension by contract exists, and the 
surety, under the general rule, would be discharged. 
It has been so held in a few cases. If the extension 
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contract may be voided for fraud or other valid de- 
fense, or is void because of illegality of consideration, 
the surety is not discharged. The payment of usur- 
ious interest, however, does not, according to the pre- 
_vailing law, invalidate the extension and the surety 
is therefore discharged. 

6. Reservation of right to hold surety prevents his 
discharge.—The reservation of right to hold a surety 
prevents his discharge in cases of extensions of time 
as of releases. The surety’s rights against the debtor 
are not affected, as the surety may be held or may 
pay the debt at the original date of maturity, and 
then sue the principal debtor for indemnity. 

It may fairly be said that all of the well-settled 
law, to the effect that a surety is discharged by an ex- 
tension of time, is based on an exceedingly technical 
foundation. Actually, the original indebtedness con- 
tinues. The change in date of maturity ordinarily 
will benefit rather than hurt the surety, and if he were 
approached in advance, he would probably welcome 
the extension. .A rule permitting him to set off any 
actual damage sustained by him as a result of the ex- 
tension would be more in accord with justice and com- 
mon sense. 

7. Surrender of collateral security discharges 
surety pro tanto.—The rule that the surrender of col- 
lateral security discharges the surety to the extent of 
its value arises out of the surety’s equitable right of 
subrogation. The doctrine of subrogation, or substi- 
tution, applies where a man pays a debt not his own 


SURETYSHIP AND GUARANTY 281 


and yet is not a mere volunteer or intermeddler. He 

assumes, in this instance, the position of the credi- 
tor to whom the money is paid and is given the 
ereditor’s rights to any security held against the 

debtor. A surety comes squarely within this rule. 
He, therefore, gets the benefit of any security on the 
debtor’s property, real or personal, which the creditor 
may have, such as a mortgage on the debtor’s real or 
personal property, or collateral security in the form 
of stocks or bonds held by the creditor. 

The loss or surrender of such security by the wil- 
ful act or negligence of the creditor is regarded as a 
wrongful interference with this equity, and the surety 
will be discharged to the extent of the value of the se- 
curity surrendered. On the other hand negligent fail- 
ure to act, as failure to enforce a lien or mortgage on 
the debtor’s property, failure to insure, failure to 

prove the claim against the estate of a deceased credi- 
tor, will not discharge the surety. His negligence or 
wilful wrong must be of an affirmative nature and not 
simply an omission. 

The cases holding that surety is not discharged pro 
tanto in these situations have little to recommend 
them. Tho the surety can protect himself in these 
cases by paying the debt and enforcing the creditor’s 
rights against the debtor, it would seem natural that 
he should leave this to the creditor who has the pri- 
mary right, and in many cases failure to act has been 
beld to be negligence which will discharge the surety 
to the extent of the resulting loss. Failure to record 
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a mortgage resulting in the loss of it by the surety, 
failure to give notice of dishonor of negotiable paper 
so that the indorser cannot be held where the paper 
is held as collateral, discharges the surety pro tanto. 

8. Variation or alteration of principal debtors con- 
tract—If a change of the principal debtor’s con- 
tract modifies the surety’s contract-in any substantial 
respect, the surety is discharged; otherwise, a new 
contract would be forced on him without his consent. 
He cannot be held according to the terms of his 
original contract since it is discharged by the change 
in the principal debtor’s contract, the new contract 
taking the place of the old. Of course, the change 
must be material, and it must be a change in the obli- 
gation of the debtor which the surety guarantees. 
Thus a guarantor of a tenant, guaranteeing that he 
will pay his rent, will not be discharged by changes 
in the lease which do not affect the amount or time 
of payment of the rent. 

The fact that the change may benefit the surety 
rather than increase his risk will be immaterial and 
he will be discharged if there is any possibility that 
his risk may be increased by the change. But dis- 
charging the debtor in part, by reducing the amount 
of the debt, or reducing the price he is to pay, can cer- 
tainly do the surety no harm, and he is not discharged 
in such cases. . 

Changes contemplated and provided for by the 
original contract do not discharge the surety. Tlus- 
trations of this rule are found in the changes in plans 


SURETYSHIP AND GUARANTY 283 


and specifications of a building contract permitted 
by the contract on stated terms, or again, the subleas- 
ing of leasehold premises by a tenant with the land- 
lord’s consent, expressly provided for in the original 
contract or lease. 

Performance of the contract by the principal in a 
different way from that provided by the contract dis- 
charges the surety if it causés or may cause loss to 
him. Payment to a contractor before the money is 
due, therefore, discharges the surety. It may well 
result in failure of the contractor to perform his con- . 
tract, to the surety’s loss. But where the departure 
from strict performance is immaterial, doing no harm, 
the surety remains liable. For example, where an 
architect’s certificate is required under a contract, but 
payment is made without its production, and it ap- 
pears that the contractor’s work had been fully per- 
formed, the departure.is held to be immaterial and 
the surety is liable. 

9. Tender of payment and rejection by creditor.— 
Tender of the debt and rejection thereof by the credi- 
tor discharges the surety. This act is equivalent to 
performance so far as the surety is concerned, and the 
creditor cannot reject performance by the debtor and 
still retain the security of the surety’s promise. Much 
the same principle is involved in case of tender by a 
mortgagor of the mortgage debt discharging the 
mortgage, and tender of a debt secured by pledge dis- 
charging the pledge so that the pledgor may recover 
his property from the pledgee. 
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10. Failure of the creditor to sue debtor—When 
the creditor fails to sue the debtor, it has no effect 
ordinarily, as no binding extension of time is given. 
But, if after the debt is due the surety demands that 
the creditor sue the debtor, and the creditor fails to do 
so for an unreasonable time, the surety is discharged 
in New York and several other states, provided it 
appears that the claim has been lost in whole or in 
part in consequence of the delay. In several other 
states’ the same law has been provided by statute. 
- Elsewhere the doctrine has been rejected by the 
courts. 

11. Notice to surety of debtor’s default —N otice 
to surety of debtor’s default is not generally neces- 
sary unless expressly made a condition precedent to 
the surety’s lability. In cases of guaranty of acts 
which are indefinite as to time of performance it is 
established by weight of authority that notice must be 
given the surety, if performance is of such a character 
that the creditor would have knowledge of it and the 
surety would not. Many cases, however, hold to the 
contrary. Failure to give notice, which, when re- 
quired must be given in a reasonable time, must be 
set up and proved as a defense by the surety. 

12. Mraud or duress by debtor or creditor to surety. 
If the creditor is not a party to the fraud or duress, 
knowing nothing of it, his right to hold the surety on 
his contract cannot be affected by the wrongful acts 
of the principal debtor. 

But the creditor’s fraud, or his silence as to facts 
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so material to the risk that withholding them by the 
creditor amounts to affirmative fraud to the surety, 
good faith and fair dealing demanding their disclos- 
ure, gives the surety the right to avoid the contract 
on the grounds of fraud. Thus when an employer 
fails to disclose former acts of dishonesty on the part 
of an employe whose honest performance of his work — 
is being insured under a fidelity bond, the bonding 
company cannot be held by the employer in case of 
a subsequent act of dishonesty by the employe. 

The same principle applies when the bond has been 
made before knowledge of a subsequent act of dis- 
honesty is obtained by the employer. The conceal- 
ing of such an act, and permitting the employe to con- 
tinue in his work is a fraud that will discharge the 
surety from liability should he avail himself of the 
defense. Ignorance due to negligence is not enough. 
There must be actual fraud, and therefore the em- 
ployer must have knowledge of the act of dishonesty. 

13. Termination of the contract—A. contract of 
suretyship, like any other, ends when it is performed 
or discharged thru any one of the ways by which con- 
tracts in general are terminated. It cannot be re- 
voked by the surety nor will it terminate at his death 
when it is to continue for a definite period, or for a 
period capable of being reduced to a definite period, 
provided the consideration for the contract was given 
to cover future transactions to be performed during 
the life of the contract. Thus a contract by a father 
to guaranty performance by his son as underwriter 
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in consideration of his being admitted to Lloyd’s was 
held to bind the father’s estate many years after his 
death. 

. Again the promise of the surety may be to guaran- 
tee the future sales or credits, the consideration for 
each being the sale or credit in each case. Such a 
promise is really a series of offers accepted in each 
case when the sale is made or the credit given. Such 
offers like all others may be revoked at any time and 
the death of the surety will of course revoke all that 
have not been accepted. No contract-in fact exists 
except as to the transactions which have been exe- 
cuted. But where a consideration is given in ad- 
vance, or the contract is under seal, the surety may 
nevertheless revoke if his obligation is not fixed in 
duration or cannot be made definite by the happen- 
ing of some future event. It is a contract at will, 
and may be ended at any time on notice. 

There is no doubt that a fidelity bond may be re- 
voked when an act of dishonesty has been committed 
by the employe. If not expressed it is a clearly im- 
plied term of the contract. 

14. Rights of the surety—reimbursement—A 
surety has an action against the principal debtor for 
any amount that he is compelled to pay as surety in 
behalf of the debtor. This action is on an implied 
promise to indemnify the surety. 

15. Surety’s right of contribution—When there 
are two or more sureties, and any one of them pays 
more than his share of the debt, he has a right of con- 
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tribution against the others, so that the burden may 
fall equally on all. ‘This is based on the obvious jus- 
tice of making all who are equally liable on the same 
obligation share the burden equally. It originated as 
a remedy in equity, but it was adopted also at law, so 
that the action may be brought either in equity or at 
law. It is immaterial whether the co-sureties were 
obligated as such in the same or different instru- 
ments, or whether they knew that there were other 
sureties or not. The doctrine is based on principles of 
justice and does not turn on any supposed implied 
promise. 

The fact that one surety is no longer liable when 
payment is made by another does not relieve him from 
liability to contribution, as where the claim against 
him is barred by the Statute of Limitations. His li- 
ability to contribution arose when he became co- 
surety. The surety enforcing contribution need not 
have paid the entire debt. On paying more than his 
share of the total debt, his right at once arises. 

16. Contribution between sureties. for different 
sums.—Where the sureties contracted to become li- 
able as sureties for stated maximum sums of money, 
contribution between them will be in proportion to 
these amounts. If one is surety to the extent of 
$1000, the other to the extent of $2000 they must con- 
tribute to any loss in the proportion of 2 to 1. 

17. The Statute of Frauds.—The Statute of 
Frauds provides in this connection that no action shall 


be brought to charge the defendant upon any special 
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promise to answer for the debt, default or miscarriage 
of another person, unless the agreement or some note 
or memorandum thereof shall be in writing and signed 
by the party to be charged, or by some duly author- 
ized agent. All contracts of suretyship are promises 
to answer for the debt or default of another, and 
therefore, must be in written form to comply with the 
Statute of Frauds. This provision has been included 
in corresponding statutes enacted in the different 
states of the United States. 


REVIEW 


Define suretyship and guaranty. 

State why a binding extensicn of time will discharge a surety, 
and distinguish between it and a so-called delay. 

In the case of surrender of collateral security by a creditor, 
explain the status of the surety. 

Outline the ways in which a surety may be discharged. 

Discuss the obligation of contribution among joint sureties. 


CHAPTER XX 
REAL PROPERTY—DEEDS AND MORTGAGES 


1. Real estate and personal property.—Business or 
commercial transactions are usually concerned with 
personal property, and only incidentally has it been 
necessary in the preceding discussion to refer to land 
and contracts connected with it. Deeds, mortgages 
and leases are, however, of familiar occurrence in 
business operations, and it will be necessary to con- 
sider so much of the law of real estate as may be 
needed for an understanding of these contracts. No 
attempt will be made to consider at length the law 
of real property which represents one of the most 
technical branches of law. While the layman should 
understand the general rules governing the more fre- 
quent transactions in real estate he could not properly 
be advised to undertake contracts of any considerable 
magnitude without the advice of counsel. Not only 
the importance of the transactions but their relative 
infrequency in the usual course of business operations 
suggests that they should be entered upon with a 
more than usual degree of caution. 

Real property, the subject matter of deeds, mort- 
gages and leases, consists of land and anything affixed 


to it in such a way that it becomes legally a part of it. 
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All other property is personal property. Growing 
crops, trees, grass and other natural growths are 
physically and legally part of the land on which they 
grow. However, annual crops, the result of annual 
planting and cultivation, are by special exceptions 
treated as personal property for the purpose of sale. 
Unless specially reserved they pass with the land, 
when the land is conveyed. Trees and bushes and 
their products do not come under this exception, tho 
it has been held otherwise in a few cases as regards 
crops of fruit requiring annual care. 

The significance of these distinctions lies in part in 
the application of the Statute of Frauds. If the 
thing sold is land or real property, it comes under the 
rules of the Statute requiring written contracts. Con- 
tracts for the sale of growing trees or perennial crops 
must, therefore, be in writing, tho contracts to sell 
cordwood or logs to be cut and delivered by the vendor 
from specified growing trees are good by parol. If 
on the other hand the things sold are personal prop- 
erty they are subject to the rules previously discussed. 

2. Fixtures—The most important subject in the 
law involving the distinction between personal and 
real property is the law of fixtures, and an under- 
standing of this law is often required in business 
transactions of various kinds. A fixture in the typi- 
cal case is a chattel annexed to land in a permanent 
way with the intent of making it part of the land. 
Household fixtures, including plumbing fixtures, fur- 
naces, radiators, etc., and fixtures used in trade or 
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manufacture, including permanently placed or an- 
nexed machinery of all kinds, built-in show cases, 
shelving, etc., are typical cases of fixtures which be- 
come part of the land or building for all purposes, 
and therefore realty, when annexed by the owner of 
the premises. ‘They pass with the land when it is 
conveyed or mortgaged, or when it passes by will or 
inheritance. 

Yet all of these articles are considered as personal 
property belonging to the tenant when they are an- 
nexed by a tenant for years. The fact of the tenancy 
changes the situation. It is clear that the average 
tenant would not intend to annex them permanently 
for the landlord’s benefit and the intent of the an- 
nexor, as an average man, is the test of whether or 
not fixtures are annexed permanently. Therefore, 
a tenant may sell such fixtures as personal property 
under the Statute, and use and dispose of them dur- 
ing the term in any way he likes. But if he quits the 
premises and leaves them on the premises at the end 
of the term, he cannot later come back and remove 
them. ‘This is a survival of the old doctrine that any- 
thing attached becomes part of the land; this has 
given way generally to the modern test of intent to 
‘annex permanently. Because, too, of this doctrine 
of the old law, a trespasser who annexes a fixture 
loses all right to it, and it becomes part of the land at 
once. 

Tenants were said at first to have a special privi- 
lege of removal which trespassers and others did not 
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have, but it had to be exercised before leaving the 
premises at the end of the term; hence, if a tenant 
failed to remove the fixture on moving away, he 
would lose it. The modern law, however, recog- 
nizes clearly enough that the tenant may take the 
fixture because it is his personal property. He loses 
it in case of quitting the premises without removing 
it, because coming back to remove it would involve 
a plain case of trespass. Mere chattels of the tenant 
are not affected by this rule, and the tenant may re- 
turn and demand them because they have never been 
attached. 

If the tenant takes a new lease for a further term 
he loses his fixtures unless he removes them before- 
hand, or unless: he reserves them in the new lease. 
Some states hold to the contrary, and the develop- 
ment of the law is strongly in that direction. The 
prevailing rule is illogical and technical and will prob- 
ably give way in the interest of justice and reason. 

3. Land ownership.—The ownership of real prop- 
erty may be absolute or limited. ‘The first is known 
in law as an estate in fee simple. On the other hand 
a limited. ownership exists in the case of a life estate 
which ceases with the life of the owner or other per- 
son, or in a tenancy for years which of course ter- 
minates with the expiration of the term for which it 
is created. On the expiration of a limited estate for 
life or for years the land passes to the man who is 
owner of the balance of the fee as absolute owner, 
called a remainderman or reversioner. 
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The more frequent business transactions in real 
estate are the sale and conveyance of the property by 
deed, the pledging of the property as security for 
debt by mortgage which takes the form of a con- 
ditional sale, and finally the leasing of property to 
others. What is involved in these transactions may 
now be considered. 

4. Deeds and conveyances.—The first and most im- 
portant step from the business and legal standpoint 
in buying and selling real property is the contract of 
sale. This contract must be in writing under the 
Statute of Frauds. No seal is required and an agent 
may sign for his principal without written authority. 

The contract is important because its terms fix ab- 
solutely what the deed must provide. For instance, 
if a warranty deed, explained below, is wanted by the 
purchaser he must have a provision requiring it in 
the contract, or he may be compelled to accept a quit- 
claim deed. It is important, therefore, that a lay- 
man should have competent legal aid in the prepara- 
tion and execution of the contract, and that he should 
not regard the contract as a mere preliminary to the 
deed. It determines absolutely his rights when the 
closing of title takes place and the deed conveying the 
land is delivered. 

Deeds must be under seal except where seals 
are dispensed with by statute. They must always be 
in writing. The form of deed generally used to-day 
in conveying land is the short-form deed of grant, the 
form being provided for by statute in most states. 
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If it contains the usual covenants of title it is called 
a warranty deed; if those covenants are omitted, it is 
in legal effect a quitclaim deed whether or not the 
word “quitclaim” appears in the words of conveyance 
in the deed. Such a deed conveys to the new owner 
all the rights which the grantor possesses, but does not 
protect him against any adverse claim by other per- 
sons. A quitclaim deed, however, is just as effective 
to convey title to the land as is a warranty deed, and 
that is why the vendor’s contract is performed by the 
delivery or tender of such a deed instead of a deed of 
warranty when the contract is silent as to the kind 
of deed to be delivered. 

On the other hand the purchaser may reject the 
title as defective for any defect in the title which 
makes it unmarketable in cases where the contract 
calls for a quitclaim deed in the same way as where it 
calls for a warranty deed. The vendor must tender 
a deed conveying a title free and clear of encum- 
brances, whether it be the one or the other. 

5. Different parts of a deed—The opening part of 
a deed is called the premises. This recites the names 
and addresses of the grantor and grantee. Mistakes 
in spelling, initials, and the like, in the names do not 
invalidate the deed, provided there is enough to 
identify the parties with reasonable certainty. Then 
follows the granting clause, “does grant and convey,” 
etc. A deed of release, used in releasing an adverse 
claim, such as a right of dower or other encumbrance, 
or an adverse title claimed by the man executing the 
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deed, contains the expression “grant and _ release.” 
Next follow the description by “metes and bounds,” 
beginning at a point fixed in some physical way, and 
describing the outer lines of the land by courses and 
distances around the parcel conveyed back to the 
point or place of beginning. 

In construing the description, if an ambiguity 
arises because of a discrepancy between monuments 
and courses and distances, the physical monuments or 
marks control; the description of courses and dis- 
tances will have to give way and be modified so as to 
make them conform with fixed physical objects re- 
ferred to in the description, such for instance, as 
streets, a corner of two streets, a wall, a tree, a stream 
or other body of water, or a stone monument spe- 
clally placed for the purpose. 

After the description comes the habendum and 
tenendum clause, “to have and to hold,” ete. This 
merely confirms the granting clause, and its object 
is to define exactly the estate or interest transferred. 
In case of apparent discrepancy they will be con- 
strued together if possible so as to give effect to both. 
If that is impossible because of the character of the — 
discrepancy, it is generally held that the granting 
clause controls, altho that rule is subject to the rule 
of construction that the deed must be construed most 
strongly against the grantor and in favor of the 
grantee where an ambiguity or inconsistency exists. 

6. Covenants of title—In a warranty deed the 
usual covenants of title are six: 
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(a) Covenant of scisin, i.e., that the grantor is seised 
or possessed of the property as owner _ dias 

(b) Covenant that the grantor has a valid right to 
convey it 

(c) Covenant of quiet enjoyment, i. e., that the grantee 
will not be actually ousted from the whole or any part of 
the premises as the result of the wrongful acts of the 
grantor, or by any failure of his title 

(d) Covenant against encumbrances, that there is no 
encumbrance upon the land other than those to which the 
deed has been expressly made subject 

(e) A general warranty of title 

(f) Covenant of further assurance, 1. e., that the grantor 
will execute any further instrument of title that may be 
found necessary in order to convey a perfect title. 


These covenants run with the land so that they can 
be enforced against the grantor by any subsequent 
owner taking title thru the grantee. The covenants 
of seisin, right to convey, and against encumbrances 
warrant a present situation of fact as being true and, 
therefore, if broken at all, they are broken as soon as 
made. The other three covenants are actionable only 
after the defect in the title has been enforced, or the 
owner has been ousted. As a practical matter that is 

true of the first three, since the enforcement of the en- 
-cumbrance or the ousting of the owner must be 
proved in order to prove substantial damages. 

7. Mortgages—A mortgage is in the form of a 
deed conveying the property to the mortgagee as se- 
curity for the loan or other debt due him from the 
mortgagor. The modern law treats the mortgagor 
as owner of the property in spite of the form of the 
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mortgage as a deed of conveyance. It holds that 
the mortgagee has a lien on the property to secure 
payment of the mortgage debt, which goes with the 
debt as an incident of it, and therefore the interest 
of the mortgagee is personal property, and passes 
as such on his death to his executor or administrator. 

Payment of the mortgage debt destroys the lien of 
the mortgagee. On paying off the mortgage the 
mortgagor may demand a satisfaction piece which 
is filed in the public office where the mortgage is re- 
corded, either the Register’s or County Clerk’s, and 
the mortgage is then satisfied of record. A tender 
of the amount due, which is not accepted by the mort- 
gagee, has the same effect on the mortgage as actual 
payment, and may be set up as a bar to an action 
to foreclose the mortgage. However, the tender 
must be kept good by depositing the money in court 
as a condition precedent to having the mortgage can- 
celed of record because of the tender. 

If default is made in paying the mortgage debt 
when it falls due the remedy of the mortgagee is to 
foreclose the mortgage, and have the property sold 
under foreclosure and the proceeds applied to the 
payment of the mortgage debt. 

In Massachusetts and several of the New England 
states the mortgagee is treated as the owner of the 
mortgaged land, and after default by the mortgagor, 
he is permitted to recover possession from the mort- 
gagor and to hold the property until the mortgage 
debt is paid. In such cases he is called a mortgagee 
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in possession, and as such, he is compelled to account 
for all income derived from the land after deducting 
all necessary charges in caring for the property, in- 
cluding taxes, cost of necessary repairs, cost of in- 
surance, and other necessary expenses incident to 
the carrying of the property, generally called carry- 
ing charges. 
~ In New York and most of the states the mortgagee 
has no right to possession. But if the mortgagor 
surrenders possession to him, or consents to his pos- 
session, expressly or impliedly, the land is regarded 
as pledged as additional security, so that the mort- 
gagee can hold possession until the mortgage debt 
is paid in full. To recover possession in such cases 
the mortgagor must bring an action to redeem, ten- 
dering or offering to pay the amount due on the 
mortgage. This action involves an accounting, in 
which the mortgagee in possession must account for 
all income received by him from the property. He 
is credited, as stated above, with all necessary ex- 
penditures of carrying the property, including taxes, 
necessary repairs, insurance, and the like. If the 
property, involved is rental property, the mortgagee 
is hable for negligence in failing to secure tenants; 
but if he has made reasonable efforts to find a tenant 
or tenants, he will not be charged with the rental 
value in case the property-is not rented. If he has 
occupied the property himself he is charged with its 
fair rental value. 

8. Improvements by mortgagee—Tho the mort- 
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gagee is allowed for what he has laid out in making 
necessary repairs, he cannot recover anything for 
Improvements made by him unless such improve- 
ments were made at the express or implied request 
of the mortgagor. He cannot, as the courts have 
put it, “improve the mortgagor out of his equity of 
redemption.” If this were not the rule, the mort- 
gagee might make it practically impossible for the 
mortgagor to get his property back by expending 
such sums for improvements that the mortgagor 
could never secure enough money to pay off the 
mortgage debt, plus the cost of such improvements, 
and his property would be lost to him. 

9. Rights and obligations of mortgagor——The 
mortgagor has the right to possession in all states 
until default on his part in paying the mortgage 
debt, and in New York and most of the other states 
his right of possession continues until the land has 
been sold and conveyed under foreclosure. By pay- 
ing the mortgage debt on the day due he performs 
the conditions of the mortgage, and the latter is then 
automatically discharged. 

A tender on the due day, not accepted by the mort- 
gagee, constitutes performance of the condition by 
the mortgagor and, therefore, the mortgage is dis- 
charged and cannot be foreclosed thereafter. While 
the tender bars any action on the mortgage, yet the 
debt continues, and the mortgagor remains liable to 
a personal action on the debt. Nevertheless, as a 
practical matter, the mortgagee still has a very con- 
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siderable measure of security because the mortgage 
continues on the records as a lien against the land, 
and in order to clear his title so that he can sell the 
land free of the mortgage, the mortgagor must bring 
an action to cancel the mortgage of record. To 
maintain this action he must tender in court the 
amount due on the mortgage as tendered by him, 
and this is turned over to the mortgagee when the 
mortgage is canceled of record. 

10. Equitable mortgages.—If a loan is made, re- 
lying on a promise by the borrower to execute a_ 
mortgage on his property as security for the loan, 
the property is held to be security for the loan in 
equity, tho no mortgage is in fact made. It is only 
fair that the lender should have the security prom- 
ised to him on the strength of which he made the 
loan. Even tho there is no agreement in terms to 
make a mortgage in these cases, if the loan is made in 
reliance upon an agreement that certain property of 
the borrower shall be security therefor, a so-called 
equitable mortgage arises. 

A common class of equitable mortgages comprises 
transactions in which a loan is made, the lender tak- 
ing a deed, either absolute on its face or with a pro- 
vision for repurchase by the grantor, the intent being 
to secure repayment of the loan by the deed convey- 
ing title to the property to the lender. Tho the in- 
strument is a deed, not a mortgage, equity deals with 
it as a mortgage, securing payment of the loan ac- 
cording to the real intention of the parties. In these 
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cases the question is, did the parties intend the trans- 
action to be considered as a loan or as purchase 
money for the property conveyed? If the former, 
the transaction is a mortgage, not a sale. 

In all these cases of equitable mortgages, the mort- 
gage is not enforceable against a purchaser of the 
property involved who has paid value for it without 
notice of the equitable mortgage. These mortgages 
are mere equities which cannot be enforced against 
subsequent purchasers of the property for value and 
without notice. 

11. Illegal mortgages.—If the consideration of the 
mortgage is illegal, as when the mortgage debt arises 
out of any transaction involving the commission of a 
crime, or when the debt. is tainted with usury, the 
mortgage cannot be enforced and is made void by 
establishing such defense. The usual case of this 
kind is a usurious mortgage. If any part of the in- 
debtedness is usurious, the entire mortgage is made 
void, and cannot be enforced even as to items of the 
_ indebtedness not affected by usury. Of course, such 
valid parts of the debt may be enforced by personal 
action, but not by foreclosure of the mortgage. 

But here, as in cases of tender, the position of the 
mortgagee is not so bad as might be supposed. The 
mortgage continues as a matter of record, and in or- 
der to get his title clear, the mortgagor must bring 
an action to have the mortgage canceled of record. 
This action is one in equity, and equity will refuse to 
give him relief unless he does what fairness and jus- 
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tice demands. Therefore, he must tender into court 
the amount received by him from the usurious lender 
im order to have the record cleared by canceling the 
mortgage of record. 

In some states it is provided by statute that the bor- 
rower may have the mortgage canceled without re- 
turning anything. The courts have restricted these 
statutes to the precise limits of their provisions. 
Therefore the statute does not apply if the heir or 
devisee or trustee in bankruptcy of the borrower 
brings the action to have the mortgage canceled. The 
action is not brought by the borrower. In one case 
where the borrower got title back from his trustee in 
bankruptcy, the court held that he would have to 
return the money advanced by the lender, since he 
was not the borrower in the sense of the statute, 
holding by a title derived from such trustee. 

12. Assumption of mortgage by purchaser of mort- 
gaged property——When the mortgagor sells the 
mortgaged property he must sell it subject to the 
mortgage, and the amount of the mortgage is de- 
ducted from the purchase price when the conveyance 
is closed and payment made. If the deed expressly 
provides that the grantee “assumes” a promise to pay 
the mortgage or the mortgage debt, the grantee be- 
comes obligated to pay the mortgage indebtedness 
to the mortgagee. This is one of the most usual 
cases of a promise made for the benefit of a third 
person as beneficiary, discussed in a preceding chap- 
ter. It must appear that the grantor owes the debt 
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to the mortgagee. If he has taken title to the 
property subject to the mortgage without assuming 
it, he owes nothing personally to the mortgagee, 
and has no business securing an assumption of 
the mortgage from his grantee, and his grantee’s as- 
sumption of the mortgage is void as a mere gratuity. 
It must appear, also, that the promise to pay the 
mortgage was for the benefit of the mortgagee, in 
the sense that it was intended to be enforceable by 
him. 7 

In all the usual cases this is evident, but in a case of 
a deed of conveyance, given as security of a debt, and 
therefore really a mortgage, an assumption of an ex- 
isting mortgage by this second mortgagee is merely 
a promise to take over the mortgage or to loan the 
money to pay it off, solely for the benefit of the mort- 
gagor, and not intended to be enforced by the first 
mortgagee. 

A very important practical matter to remember in 
these cases is that the liability of the original mort- 
gagor on the bond, after the mortgage has been as- 
sumed by a grantee of the property, becomes that of 
a surety, so that an extension of the mortgage given 
by the mortgagee to the purchaser who has assumed 
the mortgage without the consent of the original 
mortgagor discharges such mortgagor from all li- 
ability on the bond, on the principle, previously ex- 
plained, that an extension of time to the debtor dis- 
charges the surety unless the surety consented to the 


extension. 
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13. Foreclosure of mortgages——The mortgagee 
may start the action of foreclosure the next day after 
the mortgagor has defaulted in paying the mortgage 
debt. Mortgages usually provide that if any instal- 
ment of interest is not paid within thirty days, or an 
assessment within sixty days from the time it is due, 
the mortgagee may declare the entire mortgage in- 
debtedness due forthwith. In that case, after giving 
the required notice, the mortgagee may. foreclose, tho 
the period for which the mortgage was to run has not 
yet expired. Often the same provision is inserted in 
case of failure to keep buildings on the mortgaged 
premises insured. 

The necessary parties defendant in the foreclosure 
action include the mortgagor and any grantee, tenant, 
second or subsequent mortgagee or other lienor of the 
mortgagor and any other person having any interest 
in the property derived from the mortgagor after the 
mortgage become a lien on the property. The wives 
of any owners having a dower right in the property 
must also be made parties. 

The result of joining all these persons is to fore- 
close or shut off their rights or interests in the prop- 
erty. If any such persons are not joined as de- 
fendants their rights are not foreclosed and still con- 
tinue, so that the purchaser on the foreclosure sale 
may reject the title as defective, and the action will 
have to be brought again in order to enforce the mort- 
gage. 

Persons having an interest in the property, superior 


a 
DEEDS AND MORTGAGES 305 


or prior to the mortgage, cannot be made parties, 
since their interests cannot be affected by the fore- 
closure sale. Therefore, a tenant, a mortgagee, a 
creditor or other lienor whose interest is prior to the 
mortgage under foreclosure, having arisen earlier, 
cannot be made parties, and if joined and served, they 
may move at once to have the action dismissed as to 
them with costs. 

The statutory costs allowed the plaintiff in the 
usual action of foreclosure amounts to a sum usually 
sufficient to compensate the attorney employed by the 
mortgagee to carry thru the foreclosure, so that the 
mortgagee usually loses nothing in legal fees when 
compelled to foreclose a mortgage. He or his repre- | 
sentative will usually bid the property up to an 
amount equal to principal, interest and costs, so as to 
assure a sale price on the property to pay the entire 
amount due under the mortgage. The judgment en- 
tered in the foreclosure fixing the amount due and 
ordering the sale includes such principal, interest and 
costs. 


REVIEW 


Distinguish between real and personal property and discuss 
in this connection also the law of fixtures. 

Describe a deed, and enumerate the usual covenants in a 
warranty deed. 

Define the right of mortgagee upon default by mortgagor in 
Massachusetts and in New York. 

State the ruling of the courts regarding the amount of repairs 
to be made by a mortgagee when in possession of premises thru 


default. 
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Explain the status of the parties where tender is made on 
the due day by the mortgagor and not accepted. 

Define equitable mortgage, illegal mortgage. Discuss the 
position of the mortgagee in an usurious mortgage. 

State who should be made parties in a foreclosure and why. 


CHAPTER X*XI 
REAL PROPERTY—LEASES 


1. Landlord and tenant.—Of greater interest to 
the business man than the matters of deeds and mort- 
gages discussed in the preceding chapter are leases, 
which create the relation between landlord and tenant. 
A lease is a matter very commonly understood but 
in the language of the law it might be defined as a 
present transfer of an estate in land to the tenant. 
_The usual case is a tenancy for a fixed term of years. 
The Statute of Frauds requires a writing to create 
a lease or a tenancy of over three years. In the 
Statutes of New York and many of the other states 
the period has been reduced to any tenancy of over 
a year. It must be signed by the grantor or his 
agent. In some states the agent signing must be au- 
thorized in writing. A parol lease for a year to start 
sometime in the future is good under that provision of 
the Statute which requires contracts not to be per- 
formed within a year to be in writing. A lease is a 
present transfer of an estate in the land to the tenant. 
A lease is performed as soon as made on the land- 
lord’s side, and of course, the rent may be paid and 
the contract performed within a year on the tenant’s 


side tho the term of the lease is longer. 
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It is fundamental that ownership of the property 
with absolute control, subject to such limitations 
thereon as may be expressly provided for in the lease, 
shall be given to the tenant; otherwise the relation of 
landlord and tenant does not arise. If a right of en- 
joyment and use of ‘the property is given to another 
without this ultimate -power of control, the second 
party is a licensee, not a tenant. <A licensee has no 
interest or estate in the land. He has a mere permis- 
sion to enter and use the property in some definitely 
specified way or ways, but with possession and ulti- 
mate control remaining in the owner. For instance, 
occupation of land by a builder or other contractor 
in performing a contract to improve the property, 
the occupation of a room by a servant, the use of liv- 
ing quarters by a chauffeur, gardener, or janitor of 
an apartment as an incident of the employment, are 
instances of licenses, not tenancies. 

Yet a servant may be a tenant whether he pays 
rent in money or in service, if it appears that the 
parties so intend. ‘This will be true in all cases in 
which occupation of the living quarters are not con- 
venient for and incident to performance of the con- 
tract of service, or when other circumstances show — 
that the services are intended to be rendered and re- 
ceived as rent. 

Boarders and roomers in boarding houses and ho- 
tels are merely licensees, since, in such cases, no intent 
to transfer an estate in the property can easily be in- 
ferred. However, the usual inference may be over- 
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thrown, and a tenancy held to exist when a lease in 
due form for.a term is made for defined living quar- 
ters, tho board and service are also to be given by the 
landlord. This, at least, is the view in New York, 
and is probably the prevailing view, tho cases in 
Massachusetts and some other states hold just the 
opposite. : 

2. Tenancies from year to year and from month to 
month.—A_ tenant who holds over at the end of his 
term becomes a tenant from year to year if rent under 
his former lease was stipulated by the year, whether 
or not payable in monthly instalments, provided the 
landlord elects to permit him to stay on. If the rent 
is stipulated by the month he becomes a tenant from 
month to month. The landlord may elect to treat 
him as a trespasser and eject him from the premises. 
Acceptance of rent, or any similar act recognizing 
him as tenant, after he holds over binds the landlord 
to the tenancy from year to year or from month to 
month. 

Notice of at least six months given by either one to 
the other is necessary in most states to end a tenancy 
from year to year and of at least one month to end 
a tenancy from month to month, and the notice must 
specify the end of one of the succeeding periods as 
the time when the tenancy is to end. It cannot be 
ended at any time during the year or during the 
month, as the case may be, but only at the end thereof. 

The same sort of tenancy arises if the lease ex- 
pressly provides for a tenancy from month to month 
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or from year to year. So also, if the lease is for no 
definite period, nothing being said in it.as to its ter- 
mination, but rent is stipulated by the year or by the 
month, the same rules as to notice apply. 

In New York and many of the states the above 
common law rules have been modified, in New York, 
by decisions, and in Massachusetts and other states, 
by statute. Thus in New York, a tenant holding 
over is regarded as a tenant for another year or 
month certain at the landlord’s election, so that ten- 
ant or landlord may end the tenancy at the end of 
the year or month without notice, and the same re- 
sult follows each year or month if the tenant con- 
tinues to hold over. 

Tho tenancies from year to year and from month 
to month by express agreement are recognized, and 
the common law notice must be given, the New York 
courts hold that a tenancy at a monthly or yearly 
rental, nothing being said as to the duration of the 
tenancy, is a tenancy for one year or one month cer- 
tain, renewed by holding over for another year or 
month certain at the landlord’s election, requiring no 
notice to end it at the end of any one of the successive 
periods. A statute, applying to New York City 
only, makes five days notice from landlord to tenant 
necessary in order that a monthly tenant of this kind 
be dispossessed at the end of any month. 

In Massachusetts all these tenancies are expressly 
made tenancies at will by statute, and may be ter- 
minated only by giving three month’s notice. The 
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statutory provisions of the different states governing 
these tenancies vary greatly and must be consulted 
in each case. 

3. Tenancies at will—When no rent is stipulated 
by the year, month or week or when the tenancy is 
expressly at the will of either party, a tenancy at 
will arises. It may be ended by either party without 
notice at common law. In many of the states a 
notice from the landlord to the tenant is required to 
terminate the tenancy, varying in length from thirty 
days in New York to three months in Massachusetts. 

A tenancy at will depends on the mutuality of the 
wills of the two parties; it is, therefore, personal and 
cannot be assigned. A conveyance of the property 
by the landlord or an attempted assignment by the 
tenant, therefore, ends the tenancy. It is also ended; 
for the same reason, by the death of either party. 
The statutory notice provided for in many states does 
not affect these rules. 

4, Tenancies under a void parol lease —A tenant 
entering under a parol] lease for a term which requires 
a writing under the Statute of Frauds becomes a ten- 
ant from year to year or from month to month, de- 
pending upon whether rent under the void lease is 
stipulated on a yearly or monthly basis. ‘The land- 
lord must have recognized the tenant as such by ac- 
cepting the rent or by some similar act recognizing 
the tenant as holding pursuant to the terms of the void 
lease. The terms of the void lease are implied as 
terms of the indefinite letting thus arising, and the 
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same requisites of notice apply as in the other cases, 
i.e., six months and one month respectively. But 
when the term of the void lease has run, no notice is 
required. The void lease is carried over so com- 
pletely into the implied letting by the year or month 
that at the end of that period the implied tenancy 
ends without notice. 

5. Covenants in leases—Express covenants in 
leases speak for themselves and are construed and 
applied in accordance with the general principles of 
contract. The law implies a covenant of quiet en- 
joyment by landlord to tenant. This is broken if 
the tenant is ousted by the wrongful act of the land- 
lord, or by his failure of title. Mere trespass by the 
landlord not resulting in the tenant’s ouster is not a 
breach; the tenant has his remedy in trespass. 

If the tenant is ousted as the result of the fore- 
closure of a mortgage which was a lien on the prop- 
erty before the lease was made, the landlord is liable 
for breach of the implied covenant. He is also liable 
if the tenant is ousted because of a nuisance main- 
tained by the landlord in adjoining property, if it 
appears that the tenant was reasonably justified in 
quitting the premises because of the nuisance. In 
every case in which the tenant can sue for breach of 
the implied covenant he can set up eviction as a bar 
to an action for the rent. The rent is suspended by 
a wrongful eviction. 

The tenant is no longer chargeable with rent when 
he is deprived of the land out of which the rent issues 
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by the landlord’s wrongful eviction or failure of title. 
A wilful partial eviction bars recovery of the entire 
rent, but a partial eviction by failure of title results 
in an apportionment of the rent fairly covering that 
part of the premises which the tenant retains. He 
may, of course, rescind the entire lease in such case, 
but if he stays in possession of the remaining part, 
he must pay the pro rata rent in such cases in which 
failure of the landlord’s title caused the eviction. 

The implied covenant to repair which binds a ten- 
ant in favor of the landlord is merely putting in the 
form of contract the duty imposed on tenants from a 
very early time not to be guilty of permissive waste. 

6. Waste—Permanent damage to real property 
committed by a tenant for years or for life is known 
as waste. Destruction of buildings or other im- 
provements, cutting of timber or other trees for the 
purpose of sale, failing to repair buildings or fences 
on the property or failing to keep ditches in repair, 
wasting the land by bad farming, reducing the fer- 
tility of the soil, opening new: mines and working 
them, thereby permanently reducing the value of the 
property, are the more usual acts of commission or 
wilful waste. 

Permissive waste arises from failure:to make rea- 
sonable repairs causing the property to deteriorate in 
value. The tenant must keep the premises reason- 
ably wind and water tight, keep plumbing in order 
and make such other repairs as are necessary to pre- 
vent permanent damage. He must paint when 
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needed to prevent deterioration and decay of the 
wood, tho not for ornament. He is not compelled to 
rebuild the whole or a substantial part of a building 
destroyed or damaged by fire or the like, or greatly 
deteriorated in spite of reasonable repairs. 

7. Surrender of leases——An express surrender of 
his lease by tenant to landlord must be in writing un- 
der the Statute of Frauds. A surrender by act and 
operation of law occurs in any case in which the ten- 
ant actually gives up the premises and the landlord 
accepts possession. If the landlord accepts the keys 
but notifies the tenant that he does so merely to care 
for the property on behalf of the tenant, and declares 
that no acceptance of a surrender will be made, the 
tenant remains liable on the lease. Generally, the 
landlord may in such a case relet the premises for 
what he can get and hold the tenant for the difference. 

In New York, however, the landlord must show, 
not only that he notified the tenant that he would so 
relet, but the tenant must be shown to have received 
it and to have expressly or impliedly acquiesced. A 
clause in the usual lease to-day covers this by provid- 
ing that the landlord may relet in such case, the ten- 
ant agreeing to pay this difference. The importance 
of this is that if a surrender occurs, as under the New 
York rule, rent is extinguished and the defaulting 
tenant is discharged, but under this provision he is 
bound to pay the difference by his contract. It is 
damages, not rent, and is not affected by the sur- 
render. 
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REVIEW 


Explain the legal nature of a lease and distinguish it from a 
license. 

What is the status of tenants holding over after their leases 
have expired? 

Explain tenancies at will. 

Describe the usual covenants in the lease and those which are 
implied in it. 

Give the rules of law governing the surrender of leases. 


CHAPTER XXII 
PERSONAL PROPERTY 


1. Aspects of personal property.—Since the law of 
personal property has been treated in part heretofore 
in the chapters on sales and bailments, this chapter 
will cover only the law relating to chattels which have 
not been previously discussed. Such subjects as the 
rights of a mere possessor without other evidence of 
ownership, of a finder of lost property, of a bailee as 
against strangers, of an adverse possessor, will be 
considered first. Next we will discuss the methods 
of transferring title to chattels other than by sale, 
ending the chapter with a treatment of liens as they 
apply to chattels. 

2. Possession and ownership.—Possession of prop- 
erty, real or personal, is ownership. From the earli- 
est beginnings of our law the principle has always 
been recognized that the possessor must be protected 
as owner against every person other than the true 
owner. In the great majority of cases the possessor 
is owner, and giving him the right to protect and re- 
cover his possession as against a wrongdoer interfer- 
ing with him is the best means of protecting his owner- 
ship, without subjecting him to the necessity of prov- 


ing how he acquired his title. In the comparatively 
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few cases in which the plaintiff in such an action is a 
mere possessor, title being in another, the law will 
protect his possession against a taking of the goods 
by any person other than the true owner, because a 
refusal to do so would be an invitation to all others 
to help themselves to the goods by force. In that 
case any chattels or land which might happen to get 
into the possession of any person not the owner would 
be put outside the protection of the law, and would 
be held by mere force, resulting in a condition of 
anarchy in property control impossible under any 
system of law. This fundamental principle is illus- 
trated in the particular cases here discussed. 

3. Lost property——The finder of lost property is 
owner as against every one except the true owner. 
This follows simply and solely from the fact of his 
possession. ‘The finder must make reasonable efforts 
to find the true owner; if he knows who the true 
owner is, or could find out on reasonable inquiry, yet 
keeps the chattel for himself, he is guilty of larceny. 

If the true owner appears at any time and demands 
the chattel the finder must restore it to him. But no 
one else can assert any right to the chattel. Thus if 
the finder loses the chattel shortly after finding it, he 
can recover it from another person who subsequently 
finds it. This follows from his previous possession 
which gave him title and ownership as against all per- 
sons other than the true owner. 

4. Lost chattels found on land privately owned.— 
The weight of authority favors the rule that any chat- 
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tel found in a house, or on land not open to the public, 
belongs to the owner of the land, not to the finder. 
The owner of the land acquires possession of the chat- 
tel thru his possession of the land before it was found, 
and this possession gives him ownership ahead of the 
possession which the finder acquires. 

In Massachusetts the owner of the shore was held 
in one case to be entitled to a stick of timber thrown 
up by the sea as against a stranger who found it 
there; also in England, the owner of a pool was held 
to be the owner of rings found in the bottom of the 
pool by workmen engaged in cleaning out the pool. 

On the other hand the same principle has not been 
applied to lost objects found in safes, desks, bureaus, 
etc. The finder is held to be entitled to them in spite 
of the earlier possession of the safe or other article of 
furniture in which the lost object was found. It is 
clear that these two classes of cases are inconsistent. 
The first class of cases is the more reasonable since 
possession exists in the owner of the property where 
the lost article is found, whether he knew it or not, 
as power of dominion and control is in him, and this 
earlier possession should give him ownership against 
the subsequent finder. 

5. Misplaced chattels —Objects voluntarily placed 
on tables, counters or similar places and left there by 
mistake are not regarded as lost property. The law 
treats them as left in the custody of the owner of the 
place where they are abandoned, so that his earlier 
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possession gives him ownership as against the subse- 
- quent finder. 

When, however, the chattel is found on the floor of 
a public place, as a store, railroad station, car, or the 
like, it belongs to the finder. Yet the finder should in 
such cases turn it over to the owner of the place where 
it was found so that it may be returned to the owner 
if he appears to claim it. If after a reasonable time 
the owner does not appear, the lost article must then 
be given back to the finder. 

Likewise, chattels found in the streets may be 
turned over to the police, subject to recovery by the 
finder, if after a reasonable time the owner does not 
appear. 

6. Possession of tenant and bailee—A tenant of 
real property holding for life or for years is owner 
for the time being, and may recover the land from 
any person, including the landlord. At common law 
he was liable to the landlord for any permanent dam- 
ages committed by a stranger even tho he was guilty 
of no negligence or other wrong and, therefore, he 
~ could hold the stranger for permanent damages to the 
land as well as for temporary damage to his interest 
for life or for years. It is well settled that a bailee, 
or holder, may recover the full value of the goods held 
by him as bailee which have been wrongfully taken 
by a stranger, the reason being that his possession 
gives him ownership as against third persons. 

Following this principle, it is still quite generally 
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held, as in New York, that a tenant for years may 
recover for permanent damage done to the land by 
a stranger altho the ancient reason for the rule, i. e., 
his liability to the landlord in waste for such damage, 
is no longer recognized. In several states, however, 
it is now held that in case of permanent damage com- 
mitted by a stranger, the tenant can recover only the 
damage which he has sustained as tenant, while the 
landlord alone can recover for the permanent dam- 
age committed by the wrongdoers. ‘This very rea- 
sonable development in the law is likely to be gener- 
ally accepted as law everywhere. 

The same principle, however, has not been applied 
to bailments. The old rule that the bailee may re- 
cover the entire damages, subject to the duty of ac- 
counting to the bailor for his share of the recovery, 
is still law everywhere. Sooner or later, however, 
this probably will be modified, as the bailee’s share 
or interest in the recovery is always comparatively 
small. It is apparent that a rule which binds the 
bailor by a suit, brought and prosecuted by the bailee 
without notice to the bailor, and without an oppor- 
tunity on his part to be heard or represented by coun- 
sel, tho his share of the recovery is always greater 
than ninety per cent., is unreasonable and unjust. 
Of course, the bailor may sue the wrongdoer, but a 
judgment in favor of the bailee is a bar to his action. 

In other cases of possession by an adverse posses- 
sor, (viz., one who wrongfully holds another’s goods 
where no tenancy, license or bailment is involved) the 
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general principle that possession is ownership as 
against wrongdoers always prevails, so that full dam- 
ages may always be recovered by the adverse posses- 
sor. ‘The rights of the real owner are superior to 
those of the adverse possessor in such cases and he 
can proceed against either. 

7. Adverse possession.—Possession of another’s 
chattels for six years gives the adverse possessor 
ownership against the true owner because after that 
period the true owner’s right to recover possession is 
barred by the Statute of Limitations. He must sue 
to recover the goods or their value within six years 
of the wrongful taking or his right to recover the 
goods is forever barred and his ownership is ended. 
The adverse possessor’s ownership, good from the be- 
ginning as ownership against third persons, becomes 
complete ownership against the former owner as well. 

It does not matter how often during this period the 
goods may be transferred from one adverse holder 
to another. The successive adverse holdings are 
joined or tacked together in order to make up the six 
year period, provided the adverse holders take pos- 
session from one another without a break. The pe- 
riod of the Statute of Limitations upon the action to 
recover the chattel or its value varies somewhat, it be- 
ing five years in some states, tho in most states six 
years. 

8. Accession.—The general rule is that the owner 
may follow his property and recover it within the 
period of the Statute of Limitations. no matter how 
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many times it may have been transferred. An im- 
portant exception arises under the doctrine of acces- 
sion. 3 
Where raw materials are taken by a wrongdoer 
and manufactured into a finished product the owner 
of the raw material cannot recover the finished prod- 
uct, but is limited to an action for the value of his 
raw material where the increase in value due to manu- 
facture is so great that it would be clearly unjust to 
permit a recovery of the finished product or its value. 
Thus the manufacture of lumber into pianos or vio- 
lins, trees into finished building material worth sev- 
eral times the value of the trees, grapes into wine, 
wheat into flour, olives into oil, wool into clothing, 
etc., result in a transfer of title to the wrongdoer, 
leaving the owner an action for damages against the 
wrongdoer for the value of the raw material taken. 
That this rule shall apply, there must be a very con- 
siderable disparity in value, always several times the 
original value, tho no fixed rule on this point exists. 
The old rule of Blackstone that there must be a 
change in kind, as wheat into flour, grapes into wine, 
no longer is recognized. The same wood or metal 
may exist in the finished product without change other 
than in form; the cases of most frequent occurrence 
in which the rule is applied in modern times are of this 
kind. 
9. Confusion.—Another similar case of the trans- 
fer of title to personal property not arising out of the 
intent of the parties exists in cases of wrongful con- 
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fusion of goods. If a wrongdoer wilfully and fraudu- 
_lently intermingles property of another with his own, 
where the units are of different value, the entire mass 
may be recovered by the innocent party, title to the 
wrongdoer’s part passing to the innocent party be- 
cause of the wrongful mingling. 

Actual cases of transfer of title from this cause 
are rare, as in cases of most commodities the units are 
equal in value, so that each is owner of his share of 
the mingled mass in bushels, pounds or tons, and each 
may help himself to his part by measuring or weigh- 
ing out the required quantity. In such eases no harm 
is done and the doctrine has no application. So in 
cases where the units may differ in value, and are 
such that they cannot be identified, as bales of cotton, 
sheep or other cattle, full justice may be done by let- 
ting the innocent party have his choice of his number 
of units, resolving every doubt in his favor. 

10. Voluntary transfer of title to chattels—AII 
transfers of chattels for a consideration are sales and 
are dealt with in another chapter. Gifts of chattels 
require physical transfer of possession except in cases 
of deeds of gift in writing and under seal. A parol 
gift without delivery of possession is void as a mere 
promise to deliver not supported by a valuable con- 
sideration. 

11. Common law liens on chattels—From very 
early times a common carrier has had a lien on the 
goods carried as security for its charges, and an inn- 
keeper has had a similar lien on the baggage and other 
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personal effects of a guest brought on the premises 
by him. These benefits were undoubtedly given as a 
kind of offset for the duty imposed upon them to serve 
the public generally, whoever might apply, and for 
the extraordinary liability imposed on them making 
them, in effect, insurers of the goods and belongings 
of their customers or guests. 

These liens existed in favor of innkeepers, tho the 
goods brought on the premises belonged to another, 
in fact even where the guest had stolen the goods. 
There is some authority for the same rule in the case 
of common carriers, but by modern cases and under 
modern statutes it is now generally settled law that 
the carrier has no lien on goods belonging to a 
stranger who had nothing to do with shipping them, 
and that a hotel or innkeeper has no lien on baggage 
or goods brought on the premises by a guest if he 
knew or should have known that they belonged to 
someone else. Hotels of all kinds, including apart- 
ment hotels, boarding houses and lodging houses have 
been included by statute with innkeepers in the bene- 
fits of these hens. 

12. Artisans’ liens and liens of warehousemen.— 
An artisan who has added value to a chattel by his 
labor or by additional material, or both, has a lien 
on the finished product for his charges, and may re- 
tain possession of the chattel affected until he is paid. 
It was held at first that this principle did not apply 
to livery stable proprietors or pasturers of cattle. or 
to warehousemen, but it is now settled law, either by 
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decision or statute in each state, that liens for their 
charges exist in all these cases, as also in favor of 
garage proprietors for storage charges or for work 
done on automobiles. 

13. Incidents of common law liens.—In all cases of 
liens at common law the lien arises.as a separate thing 
in connection with each contract. The lien is lost 
when possession of the goods is surrendered, and does 
not arise again as to any further balance due against 
goods of the debtor which subsequently come into the 
possession of the lienor. The cost of keeping the 
goods cannot be charged against the owners in these 
cases because it is done by the lienor for his own bene- 
fit. Of course, in the case of a warehouseman or sim- 
ilar case of storage for an indefinite time, the cost of 
storage runs on until the charges are paid, since such 
charges come within the terms of the original con- 
tract. 

Permitting the owner to take out his horse or auto- 
mobile for use during the day, returning it at night, 
is not a surrender of possession involving loss of the 
lien. Possession remains in the lienor in such cases, 
the owner having custody only for the day. 

14. General or commercial liens—General or com- 
mercial liens developed as part of the customs of 
merchants or mercantile law, recognized and em- 
bodied into the common law by decisions of the courts. 
The most important case is that of a factor who has a 
lien for advances and commissions. Another lien is 
that of a bank upon deposits for balances due from a 
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depositor. The most important difference between 
these two types of liens is that a commercial lien ex- 
ists for the general balance on account due the fac- 
tor or bank from the customer, irrespective of whether 
the items of such account are connected with the par- 
ticular goods in which the lien is claimed or not, while 
a common law lien is limited to an amount due on the 
same contract thru which the lienor has secured pos- 
session of the goods. Furthermore, common law hens 
originally could not be enforced by a sale of the 
goods; they were used to worry the debtor into pay- 
ment by withholding the goods. This has been cor-— 
rected by modern statutes and decisions, so that such 
liens may be enforced by sale, either under foreclos- 
ure or by power of sale. 

Commercial liens, on the other hand, have always 
been enforceable by a sale of the goods without any 
affirmative power of sale. The factor may sell to 
satisfy his charges, after giving reasonable notice to 
the consignor, tho against the express directions of the 
consignor and for prices lower than those authorized 
by him. 3 


REVIEW 


State the rules as to ownership of personal property when 
found in a public street; on privately owned land; in a store. 

Explain the rights of the real owner of property which has 
been converted into another form for purposes of sale. 

In cases of confusion of personal property, tell what rules 
are followed in determining the rightful title. 

Discuss liens on personal property from the standpoint of 
the rights of common carriers and hotel keepers. 

Distinguish between commercial liens and common law liens. 


CHAPTER XXIII 
FIDUCIARIES 


1. Nature of the relation.—It is part of the legal 
conception cf ordinary trade that the parties deal 
with each other as it is said “at arm’s length.” Each 
is looking out for himself and seeking a profit. 
Neither is under any obligation to concern himself 
for the profit of protection of the other. But certain 
relationships exist where one party assumes an ab- 
solute legal obligation to disregard or eliminate his 
own pecuniary interest and to act in the matter solely 
in the interest and for the profit of another. ‘This is 
called a fiduciary relationship or trust and may be 
defined as the obligation arising out of the confidence 
reposed in a person who holds some interest in or 
power affecting property of any kind for the benefit 
of another. The person holding the property or 
power is called the trustee; the person for .whose 
benefit it is held is the beneficiary, or cestui que trust; 
the thing held is the trust fund, trust estate or res. 

The fiduciary or trust relationship occurs in va- 
rious transactions some of which are not technically 
trusts. Some of the more frequent trust relations are 
those of executors, administrators, guardians, agents, 
bailees, partners, directors of corporations, assignees 


for specific purposes. In fact a fiduciary relation- 
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ship arises whenever one person receives the money 
or property of another for a particular purpose. 

To constitute a valid technical trust, three things 
are necessary: (a) a trustee, (b) another person 
who is the beneficiary, and (c) the property. With- 
out each of these three, a trust cannot exist. Where 
the trust is created by the positive and direct acts 
of the parties in writing it is called an express trust. 
For example, Jones by written agreement transfers 
to the Loyalty Trust Company money or property 
to be held by it for the benefit of his son Henry. 
Jones may do this by will or by a transfer in his life- 
time. If Jones adds a provision that such trust fund 
is not to be subject to the demands of any creditor 
of the son, it is called a spendthrift trust. 

When the trust is not so created but when it can 
be seen from the words or acts of the parties that 
such a relationship was clearly intended, or when 
equitable principles clearly require the imposition of 
such obligation, even in the absence of such intention 
of the parties, in order to prevent fraud, we have an 
implied trust. For instance, if Jones should pay 
the purchase price of property which the seller then 
transferred not to Jones but to his brother or a 
friend, the transferee would get the legal title but 
would hold the property in trust for Jones without 
any express agreement on the part of the former. 
So if Jones, in order to conceal his identity, should 
furnish his friend the money to open and operate 
an account with a stock broker in the friend’s name. 
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the friend would become a trustee and J ones, the 
cestui que trust. In each case the friend would have 
the legal ownership i.e. the title, while Jones would 
have what is called an equitable interest or equitable 
title, so-called because under the common law such 
an interest could be enforced or protected only by a 
court of equity as distinguished from a court of law. 
2. Trust property—Any property or right, real 
or personal, which can be assigned or transferred can 
be made the subject of a trust. Generally speaking, 
property rights can be assigned while strictly personal 
rights cannot. The right to receive payment of a 
debt or to collect damages for the conversion of or 
injury to property may be assigned but, for instance, 
the right to collect damages for slander or other 
injury to one’s person, altho valuable, cannot be as- 
signed. Hence they could not be held in trust. 
Frequently property is held under a trust giving 
the income to one person and the property itself to 
another. In such cases puzzling questions arise as 
to what is income from the property as distinguished 
from the property itself, or using the usual technical 
terms, which is income and which is corpus of the trust 
estate. If a fund of $50,000 is invested in bonds 
the interest received is income, but if the trustee 
should exchange the bonds for other bonds worth 
$55,000 the resulting increase of $5000 would be 
treated not as income but as an addition to the body 
or corpus of the trust estate. If the bonds depreciate 
in value in the hands of the trustee the interest is 
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still income and cannot be added to the corpus to 
make good the deficiency unless the provisions creat- 
ing the trust expressly provide for it. 

In the case of corporate stock held in trust, all 
eash dividends paid out of surplus earnings would 
be income. On the other hand, stock dividends have 
been the subject of conflicting decisions by the states. 
and so the fiduciary must ascertain the prevailing 
view in each jurisdiction. In case of a sale and 
repurchase of capital stock or its exchange into other 
stock, the resulting profit would be corpus, not in- 
come. When a trustee of a mortgage forecloses, 
buys the property at the foreclosure sale and after- 
wards sells it at a profit, the resulting profit is re- 
garded as an increase in corpus, not as income. 

The trustee’s accounts should be kept so as to show 
the exact nature of each item, whether it is a part 
of the income or the corpus of the trust property, 
whether it is a loss or an expense incident to the 
management of the trust. Any property rightfully 
or wrongfully substituted for the trust property is 
considered as such as long as it can be traced. If 
the fiduciary mingles the trust property with his own 
- he violates his trust. If, because of such act, the 
trust property cannot be separated from his own, the 
whole will be treated as trust property, at least, so 
far as it is necessary to the full protection of the 
beneficiary. In connection with the subject of 
proper accounting by a fiduciary the reader should 
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refer to a good text because it is important that all 
transactions be handled properly. 

3. Rights and duties of trustee-—The first duty 
of the person undertaking a fiduciary obligation in 
respect to property is to take possession of the trust 
property, or secure control, or notify obligors or 
custodians of the property of the interest which he 
has acquired. Diligence in this respect is usually 
necessary to protect the estate from loss. Especially 
in regard to the collection of debts, any delay which 
results in loss of any part of the debt is likely to be 
deemed negligent. 

However, if a suit is necessary to collect a claim 
and the trustee employs an attorney thru whose 
delay the debt becomes uncollectible, the trustee 
would not be liable. The employment of an attorney 
is usual and necessary in such cases and the trustee 
must rely upon him. 

The general duty of a trustee or fiduciary may be 
explained by saying that he is the legal owner of the 
trust property and has all the rights and obligations 
of the owner, and more. A personal confidence is 
reposed in him which calls for the highest good faith 
and reasonable diligence. It is not enough that he 
deal with the property as he would with his own. 

He may, for example, intrust his own affairs to 
others but he may not delegate to another a duty 
which he owes to the beneficiary unless such delega- 
tion is the usual and necessary means of doing the 
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business, such as in employing an attorney to bring 
suit. Again, if his fiduciary obligation requires the 
investment of funds he may seek advice but he cannot 
delegate the duty of deciding what investments shall 
be made. He is bound to exercise ordinary skill and 
judgment. If he is not qualified, he should not 
accept the trust. . 

If several persons are co-trustees, as in the case 
of several executors, or a partnership, or a committee, 
they must act unanimously, for the judgment of ail 
is requisite. If they cannot agree they cannot act, 
unless the provisions creating the trust provide or 
contemplate action by a majority. When partners 
are appointed agents by the firm name it is, of course, 
contemplated that they will act in such capacity as a 
partnership acts. ‘Therefore, one partner could act 
in discharge of the fiduciary obligations. 

Here it is necessary to distinguish between public 
and private trusts. A public trust is one established 
for the benefit of the public or for a considerable por- 
tion of it, such as trusts for religious or educational 
purposes, for hospitals, orphanages, ete. In such a 
trust, co-trustees are usually named and are author- 
ized to act by a majority of the entire number who 
are qualified. One trustee is not responsible for the 
dishonesty or negligence of a co-trustee in the absence 
of connivance or bad faith. Nor is it negligent for 
one trustee to allow a co-trustee to retain possession 
of the trust property when there is no reason to sus- 
pect him of irregularity. 
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4. Investments by trustees——The most important 
duty of a trustee is to carry out, faithfully and dil- 
igently, the terms of the trust or the instructions of 
the person creating the trust or reposing the con- 
fidence. It is hardly less important that he should 
invest the trust fund so that it shall, first of all, be 
safe and, secondly, yield a reasonable income, 
subject, of course, to instructions in the instrument 
or agreement giving rise to the trust. The trustee 
_ may not lend trust funds upon the personal security 
of anyone. Since a promissory note is simply 
evidence of a debt but not security for it, he could not 
loan on such an instrument. 

On the other hand, he should not allow funds to 
lie in a bank for a long period when good investments 
are available. While he cannot, however, invest 
funds in trade or manufacturing, and in New York 
and Pennsylvania not even in the stocks of corpora- 
tions engaged in trade or manufacturing or trans- 
portation, yet there are certain types of investments 
that are legal for such funds. Some states, in 
recognition of the investment status that the stocks 
of some corporations have attained, permit trustees 
to invest in bank stocks and the stocks of public 
utilities, and insurance corporations. It behooves 
the fiduciary to find out what investments are legal 
in his particular state. In general, however, various 
restrictions limit the trustee to first mortgages on 
real estate and government and municipal bonds. 

If the trustee unreasonably delays the investment 


334 COMMERCIAL LAW 


of the trust fund he is personally liable for the 
interest lost. If he invests it improperly and it is 
lost, he is personally liable for the loss; but if his 
improper investment yields big returns, the benefi- 
ciary alone receives the profits. The trustee always 
bears the risks; the beneficiary receives the profits. 
This is to remove temptation from the trustee. 

Of course, the agreement creating the trust may 
authorize investment in specific securities or enter- 
prises. The beneficiary may, if he is an adult and 
competent, assent to or request a particular invest- _ 
ment. In that event he cannot compel the fiduciary 
to bear the loss if the latter has acted in good faith. 

5. Other duties of a trustee ——The trustee can make 
no profit for himself, directly or indirectly, except as 
agreed to in the trust agreement. In the absence of 
such agreement, he is entitled to reasonable com- 
pensation for his services. If the parties cannot 
agree upon the amount, the court will fix it upon his 
accounting. For necessary disbursements, the trustee 
may at any time reimburse himself out of trust funds 
in his hands. 

It is the trustee’s duty to keep full and intelligible 
accounts and to be prepared to render a full account 
supported by vouchers at all times. When the bene- 
ficiaries are competent adults the trustee should con- 
sult their wishes but not be controlled by them, un- 
less such control is contemplated by the trust agree- 
ment. ‘Thus the trustee for bondholders, since he is 
appointed only for convenience, must carry out the 
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wishes of the bondholders, while the trustee of a 
_ spendthrift trust would ordinarily not be controlled 
by his beneficiary since such trusts are usually created 
because of lack of confidence in the wisdom of the 
beneficiary. 

An agent is obliged to obey most implicitly the 
instructions of his principal and departs from them 
at his peril, while a guardian of an infant’s property 
must obtain the approval of the proper court for 
practically every payment made out of the trust 
property, regardless of the purpose or necessity for 
eit. 

6. Relations of third persons to the trust—When 
a person holds property in trust or in a fiduciary 
relationship, a third party who deals with him con- 
cerning the trust property must take notice at his 
peril of the extent of the fiduciary’s authority. If 
the third person receives such property with notice of 
the trust but in violation of its terms he is guilty, 
equally with the trustee, of a fraud upon the benefi- 
ciaries. This principle extends to all fiduciary rela- 
tionships, regardless of whether they are technical 
trusts or not. A third person who receives firm 
property in payment of the debt of a partner, or who 
receives from the guardian of an infant any part of 
the trust estate not paid or delivered for an authorized 
purpose, becomes accountable to the co-partners or 
infant to the extent of the value received. 

When a trustee or executor or other fiduciary 
deposits trust funds in a bank, the bank may become 
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accountable to the beneficiary if it knowingly honors 
checks drawn against the fund for unauthorized 
purposes. Hence it is the common practice for banks 
receiving such deposits to require the filing with 
them of copies of the trust agreement or court order 
under which the fiduciary is acting. 

When the fiduciary is entitled to receive the pro- 
ceeds of property sold by him for a specified purpose 
only, for example, to divide it between two named 
beneficiaries, the old English law went so far as to say 
that the person buying the property and paying 
over the money must see that the money was applied 
to the purposes named. In the United States, how- 
ever, the third person has been relieved generally 
from that obligation. But where one who owed 
money to an infant paid it to the infant’s guardian 
before the guardian had filed the bond required for 
the faithful performance of his duties, and the guard- 
ian absconded, the debtor was required to make a 
second payment of the money to the new guardian. 

If the transaction appears to be a valid exercise of 
the authority of the fiduciary, if there are no suspi- 
cious circumstances and the third person acts in good 
faith and gives full value for whatever he receives, 
the latter’s rights are not questioned and his title 
will be protected by the courts, regardless of the 
fraudulent conduct of the fiduciary. Property 
subject to a fiduciary relationship will be traced and 
recovered as long as it or the proceeds of it can be 
traced, but only until they reach the hands of a bona 
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fide purchaser for value. To take them from such 
_ a holder and restore them to the beneficiary would be 
to commit one injustice in order to redress another. 
This, a court of equity will not do. 
_ The creditors of the trustee or fiduciary individ- 
ually cannot levy upon the trust property. Their 
only remedy is against his individual property. 
Those who have extended credit to him in such capac- 
ity or have rendered services to the trustee which have 
benefitted the trust estate must also in most states 
look to the trustee individually for payment. He 
_becomes personally liable upon such contracts and 
may reimburse himself from the estate in a proper 
case. In some of the states, among them New York 
and Ohio, he can by express terms of the contract 
limit liability on the contract to the trust property. 
7. Rights of beneficiary—The beneficiary has the 
right to compel the trustee to carry out the terms of 
the trust. If there is reason to suppose that the 
trustee is about to act in violation of the confidence 
reposed in him, the beneficiary may secure an in- 
junction restraining the trustee. The beneficiary 
is entitled to an accounting by the trustee as often as 
necessary for his protection. When the purposes of 
the trust have been accomplished the beneficiary has 
the right to compel the trustee to transfer the trust 
property to him. 
If any of the trust property has come into the 
hands of a third party who is not a bona fide pur- 
chaser for value, the beneficiary may compel him to 
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make restitution or account for the property. In 
fact, if the trustee at any time fails to act with dil- 
igence in the collection of money or the enforcement 
of rights affecting the trust, the beneficiary may in 
his own name enforce his rights by proper legal 
proceedings against the third party. Even tho the 
legal title is in the trustee, the beneficiary is not con- 
fined to his action against the trustee for neglect. 
But before taking action against the third person, 
the beneficiary must demand such action by the 
trustee, the general rule being that actions should be 
brought by the person having the legal title to the 
right or property involved. 

A familiar application of this principle of Jaw is 
found in the case where a fraud or other wrong has 
been committed against a corporation. In the eyes 
of the law the corporation is the person injured and 
an action for redress car usually be begun by the 
corporation only, not by an officer or a stockholder. 
But if the directors and _ officers corruptly or 
negligently refuse, after demand made, to bring the 
proper action in the name of the corporation, one or 
more stockholders who have made such demand may 
begin the action in his or their own names on behalf 
of the corporation. The rule is equally applicable 
where the guardian of a minor neglects his duty, or 
where an auctioneer or other person in whose name 
a contract is made for the benefit of another fails to 
enforce the rights accruing under it. 
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REVIEW 


Define fiduciary, cestiu que trust, spendthrift trust, implied 
trust. 

State why it is important to keep separate, corpus and income. 

Outline the rights and duties of a trustee. 

Discuss investment of trust funds by a trustee. 

Describe the rights of a beneficiary and his relationship with 
the trustee. 


CHAPTER XXIV 
QUASI-CONTRACTUAL OBLIGATIONS 


1. Nature—The nature of quasi-contractual ob- 
ligations will appear more clearly if the ground is 
first cleared by a brief survey of the situations which 
impose an obligation upon the individual. 

(a) Certain wrongful acts are in their nature or 
effect so detrimental to public welfare that the law 
subjects the doer of such an act to fine or imprison- 
ment. These acts are called crimes. 

(b) Certain other wrongful acts also violate the 
rights of another to be allowed to possess and use his 
property and to pursue his business or pleasure free 
from wrongful interference, but may not impair 
public order or welfare seriously or at all. These 
wrongful acts.are called torts. 'The more common 
are conversion of another’s property, fraud, assault, 
slander, libel, seduction, malicious prosecution of an- 
other for crime, and the failure to use reasonable 
care not to injure another’s person or property. 
These acts give to the person injured the right to re- 
cover compensation for the wrong by way of damages. 
An action brought for such purpose is a tort action. 
Sometimes the same act may be both a tort and a 


crime. For example, assault, libel and fraud may be 
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punished by the state as offenses seriously detri- 
mental to the public peace and welfare, while at the 
same time the person suffering the particular injury 
may prosecute his action for damages. The wrong- 
ful appropriation to one’s own use of the property of 
another is called conversion. When the property is 
so used because it is mistaken for one’s own the 
taking or using of it is still a wrong, a tort, and gives 
the owner a right of action for damages against the 
person so taking or using the property. But if the 
taker of the property takes it stealthily, knowing it 
is not his own and intending to deprive the owner of 
the chattel, the taking constitutes not only the tort 
known as conversion, but also the crime of larceny. 
The owner may sue him for damages and the state, 
_acting thru its prosecuting officers and courts, may 
imprison him for the crime. Both the civil action 
and the criminal prosecution may proceed at the 
same time. 

(c) A third class of acts or omissions not in them- 
selves wrongful may become wrongful because they 
are violations of an agreement to which the law gives 
validity. These are violaticns of contract. These 
have been discussed in the chapters on contract. 
Actions brought for the violation of contract obliga- 
tions are called actions on contract. 

In distinction from the cases above noted there 
is another class of wrongful acts or omissions which 
are not crimes, or torts, or violations of any contract, 
but which’ are violations of a duty to refund money 


342 COMMERCIAL LAW 


or make compensation for property or for a benefit 
received by one under such circumstances that for 
him to retain it without such compensation is regarded 
by the law as unfair, inequitable and a violation of 
the ties of natural justice. These wrongs are re- 
dressed by the same actions for damages that are 
employed for the redress of breaches of contract. 
Because of this similarity of remedies the obligation 
arising from such a wrong is called a quasi-contract- 
ual obligation or quasi-contract. 

Yet the reader should not be misled by the name 
snto thinking of these obligations as some sort of 
contract obligations. Since the wrongful act or 
omission is not a violation of any promise, expressed 
or implied, it is more like a tort than like the breach 
of a contract. Another important distinction is in 
the remedy. ‘The commission of a tort and the viola- 
tion of a contract are both redressed by an action 
to recover damages. In both cases, when it comes to 
fixing the amount of damages the offender must pay, 
the questions are always, How much was the plain- 
tiff damaged by the wrong done? What amount will 
fairly compensate him for the injury done him by the 
offender’s wrongful act or omission? But in the case 
of the wrongs now to be considered the inquiry is 
always, How much has the defendant benefited? 
‘What amount fairly represents the benefit that the 
defendant has received which in fairness and good 
conscience he ought not to retain? In short, instead 
of its being a survey of damage done to one party 
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it is a survey of benefits received by the other. 

2. When the obligation arises —Two elements are 
necessary to the existence of a quasi-contractual ob- 
ligation: 


(a) The defendant must have received a benefit from the 
plaintiff without giving compensation for it 

(b) The circumstances must be such that it would be 
unfair and against good conscience for the defendant to 
retain the benefit without making compensation. 


There are several situations where both these 
elements exist and yet the law imposes no obligation 
to make compensation. Before considering these 
exceptions let us consider a few applications of the 
rule. 

3. Mistake—Suppose that, in paying for goods, a 
customer by mistake hands a merchant a one- 
hundred-dollar bill instead of a ten-dollar bill. He 
has overpaid the merchant $90. In other words the 
merchant has received a benefit of $90 for which he 
has given the customer nothing. It is unjust and 
against good conscience for the merchant to retain the 
$90. The law requires him to return it as soon as he 
discovers the mistake, regardless of whether the 
customer has demanded restitution or even discovered 
his mistake. It matters not if the customer was most 
careless in handling his money; such carelessness does 
not justify the merchant in enriching himself at the 
customer’s expense. The same rule is applied when 
a man by mistake pays a bill twice, when an illiterate 
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man errs in computing a balance due and con- 
sequently overpays or when mistakes made in weigh- 
ing or measuring goods result in overpayments for 
them. On the other hand, if the mistake results in 
underpayment, the seller can treat the amount paid as 
a part payment and sue for the balance due under 
the terms of sale. THis action, therefore, would be the 
ordinary contract action for breach of the customer’s 
promise to pay. ‘There is no need to inquire into the 
fairness, or so-called equity, of the transaction. 

Again, suppose the merchant, thru a misunder- 
standing, ships to the customer a carload of coal 
which the latter did not order but which, by mistake 
of the customer or his employes, is received and used 
before the mistake is discovered. Here there is no 
promise to pay for the coal; in fact, the coal may 
have been too valuable for the customer to use prof- 
itably in his operations. Yet it would be unfair 
for the customer who has used the coal to pay the 
merchant nothing for it. It might be equally unfair 
to the customer to compel him to pay the merchant 
the market value of the coal when coal of a different 
and cheaper grade would have served the customer’s 
purpose equally well. The law, therefore, compels 
the customer to pay, not the market price of the 
coal, but the amount which the use of the coal has 
presumably saved the customer. Ordinarily, this 
would be the amount that the customer would have 
paid for other coal to do the same work. 

4. Mistake as to existence of a contract.—It may 
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happen that services are rendered or goods delivered, 
supposedly pursuant to a contract when, because of 
a misunderstanding, no contract exists. In one case 
Turner offered to serve Webster as a watchman for 
“$1.50 per day and nights the same,” meaning $3.00 
for a day of 24 hours. Webster employed Turner 
but understood him to mean $1.50 for 24 hours. 
Since the terms were ambiguous and neither man 
had understood the other, there was no contract of 
employment. But as it would be unjust for Web- 
ster to receive the benefit of Turner’s services with- 
out making compensation, Webster was required to 
pay the reasonable value of the service received by 
him. 

If Webster, however, had merely requested 
Turner to act as watchman and Turner had so acted, 
nothing being said about the price, their conduct 
would have indicated an intention to give and to 
receive the service at its reasonable value. A true 
contract then would have been made. But in the 
case mentioned above, the parties did not intend to 
render or receive the service at its reasonable value; 
they intended to agree upon a price but failed to do 
so. Hence their conduct in rendering and accepting 
the service did not amount to an actual contract. The 
law, however, imposed the obligation upon Webster 
in order to prevent injustice. 

5. Mistake as to identity of dealer.—If one re- 
ceives and uses goods, supposing them to have been 
delivered by one firm but finds later that they were 
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actually supplied by another, his acceptance and use 
of the goods amounts to a promise to pay only the 
person who is supposed to have delivered them. But 
as he has had the benefit derived from the use of the 
goods it would be ordinarily against good conscience 
for him to pay nothing for them. Accordingly, he 
must pay the firm who supplied the goods their fair 
value to him. 

In a notable Massachusetts case Potter had been 
buying ice from the Boston Ice Company for use at 
his residence, the daily purchases being determined 
by orders given by his servants. He became dis- 
satisfied with the service, terminated his contract, 
and made a new contract with the Citizens’ Ice Com- 
pany. Subsequently the Citizens’ Ice Company sold 
out its business to the Boston Ice Company which 
company continued the delivery of ice to Potter who 
received and used it without notice of the change in 
the business. Potter refused to pay for the ice 
furnished by the Boston Ice Company after he had 
refused to deal with them and was sustained by the 
court. ‘The decision was based upon the ground that 
the ice company, in thrusting itself upon Potter with- 
out notice, knowing that he did not wish to deal with 
it, had acted officiously and that, under the cir- 
cumstances, it was not inequitable or against good 
conscience for Potter to refuse payment. Of course. 
he could not return the ice upon discovering the sell- 
er’s identity. Yet had the subject of the transaction 
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been an article which still remained in Potter’s hands 
it would, of course, have been his duty either to re- 
ee the article or to pay its value. 

6. Mistake as to subject of a contract.—Contracts 
of sale of specific articles are frequently made when 
the articles are not present at the place of sale. In 
such cases their existence is commonly assumed. If 
it happens that the article sold had perished before 
the sale, the contract of sale is void. If the purchase 
price has passed to the seller he must return the 
money, otherwise he would be unjustly enriched at 
the expense of the buyer. 

Suppose, for instance, that Brown, believing he has 
goods at sea insures them and pays the premium, but 
in fact they had been lost before he made the insur- 
ance contract; the insurance contract is void. The 
insurance company is not liable for the loss but is 
liable for the return of the premium. This would 
not be the case, of course, if the company undertook 
to insure the actual existence of the goods as well as 
their future arrival at their destination. 

Sometimes a mistake in the nature or identity of 
the thing sold will avoid the contract and entitle one 
of the parties to restitution. In a Michigan case a 
blooded cow was sold for $80, both parties believing 
her barren. When it transpired that she was in fact 
with calf and worth nearly $1000, the seller refused 
to deliver and rescinded the contract. The court 
upheld him upon the ground that a barren cow was a 
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substantially different creature from a breeding one 
and not in fact the animal or kind of animal that the 
parties had intended to buy and sell. 

The case was a doubtful one, for the rule is that 
mistakes in kind or quality of a thing sold do not 
ordinarily give rise to an obligation of the lucky 
party to make restitution. For instance, Mrs. Doe 
finds among some keepsakes given her by her de- 
ceased aunt a small stone which she guesses to be 
an uncut topaz and sells it for $5.00 to the local 
jeweler who shares her opinion as to its nature. It 
turns out to be an uncut diamond worth $1000. If 
both Mrs. Doe and the jeweler were uncertain as to 
the nature of the stone, and both were consciously 
taking a chance as to its real value, it is not unjust 
or against conscience for the jeweler to retain the 
benefit of his bargain. 

But if both supposed it to be a topaz and intended 
only to buy and sell a topaz the contract would be 
void because of the mistake as to the identity of the 
subject of it. In that case it would be clearly 
against conscience for the jeweler to retain without 
compensation an article which he did not expect to 
buy and which she did not intend to sell. Upon her 
offering to return the purchase price it would be his 
duty to return the stone or pay her its value. 

7. Mistake as to a material fact—Not every mis- 
take leading to the payment of money will entitle the 
person so paying to demand-its return. It must be 
an honest mistake as to a fact directly affecting the 
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legal liability to pay. Where a mortgagee, in order 
to protect his security, pays taxes or other claims 
which he mistakenly supposes are liens upon the 
property, and discovers his mistake, he cannot, 
recover his money for he was under no obligation or 
legal liability to pay the claims in any event. 

Furthermore, if the one who pays is aware at the 
time that there is doubt as to a material fact and pays 
without full investigation or to avoid a controversy, 
he cannot recover the amount paid. 

For illustration, Jarvis insured his life and then 
disappeared. Seven years later the beneficiary made 
claim upon the insurance company for payment 
under the policy. The company was uncertain 
whether Jarvis was alive or dead but to avoid Jitiga- 
tion and, perhaps, the imputation that it resisted 
payment under its policies, it paid the amount of the 
policy. Later Jarvis was found to be alive. But 
the company could not recover the insurance paid. 
The payment was not made by mistake but by way 
of compromise. It is the policy of the law to dis- 
courage litigation and to make settlements of con- 
troversies by compromise final. 

But where an insurance company paid the benefi- 
ciary under a life policy because the officers had for- 
gotten the fact that before the death of the person 
insured the policy had lapsed for nonpayment of 
premiums, the company was permitted to recover the 
money paid. Whether the mistake arises from 
ignorance or forgetfulness is immaterial, provided 
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it is not a compromise and not made at a time when 
there is a doubt actually present in the mind. 

8. Mistake of law.—Since it is every man’s duty 
to ascertain the law before taking action, the law in 
most states will not aid him to recover money or 
property which he would not have paid or delivered 
but for his ignorance of the law. For instance, if 
Green’s child mischievously procures goods from a 
merchant and consumes them, the merchant suppos- 
ing the child was sent for them by Green, and the 
latter, in ignorance of the law that a parent is not 
liable for the wrongs done or mischiefs committed by 
his child, pays for the goods, he may not upon dis- 
covering his mistake as to the law, recover the money 
from the merchant. 

9. Other cases of retaining benefits without mak- 
ing compensation.—There are many cases where, 
altho one has conferred a benefit upon another with- 
out consideration, the circumstances are such that te 
compel payment for such benefits would work one 
hardship in order to relieve another. The law will 
not do this. For instance, if Brown in paying money 
to an agent overpays by mistake and before the 
agent has notice of the error he turns it over to his 
principal, Brown must look to the principal for a 
recovery of the excess payment. It would be a hard- 
ship to compel the agent to reimburse Brown. 

In one case Schirmer delivered to the railroad 
company rice consigned to Wilson who reported 
non-delivery and Schirmer claimed and received from. 
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the railroad payment for the lost consignment. 
Subsequently after Wilson had gone out of business 
and disappeared, the railroad company upon dis- 
covering that the rice had been delivered to Wilson, 
sued Schirmer to recover the amount paid him by the 
company. But the court held that, inasmuch as 
Schirmer had lost his chance to recover the price of 
the rice from Wilson so that repayment by Schirmer 
would result, not in restoring the parties to the posi- 
tion they had previously occupied, but merely in 
shifting the loss from the company to Schirmer, it 


was not inequitable for Schirmer to retain the money. 


Of course, if the original mistake had been caused 
solely by the negligence of Schirmer, he should have 
returned the money regardless of whether he could 
recover from Wilson or not. But where neither 


' party is negligent, or where both are equally neg- 


ligent, in connection with the original mistake the 
courts adhere to the rule illustrated by the above 
case. 

Again suppose that a merchant in ignorance of 
the fact that the Statute of Limitations has run 
against a debt for money borrowed by him pays the 
uncollectable debt. Upon discovering that he need 
not have paid the money he cannot recover it. Altho 
the creditor could not have collected the debt, yet 
having received the money, it is not inequitable for 
him to retain it. The law creates no obligations to 
repay unless it would be unjust and contrary to good 
conscience to retain the money. 

SXIV—24 
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10. Illegal contracts ——Ordinarily, a contract which 
contemplates a violation of law by any party to it is 
void and unenforcible. If Green bribes Sharp to — 
vote for a certain measure and pays him $1000 in 
advance, Sharp may safely take the money and 
virtuously vote against the measure. Green can- 
not recover the $1000 from Sharp for the courts will 
not suffer the indignity of being used to settle dis- 
putes between criminals. This rule is rigidly 
applied when the contemplated act is one involving » 
moral delinquency. Such rule was applied where 
Sharp agreed to sell Green $3000 in counterfeit 
money for $300 of real money paid him by Green but 
did not perform his agreement and Green sued to 
recover the $300. 

When, however, the act is not grossly immoral, 
altho forbidden by law, the courts will often compel 
payment for benefits received under an illegal con- 
tract. Thus, to discourage gambling, the loser in- 
most states may recover from the winner the money 
lost. A contractor who has agreed to erect a build- 
ing after plans that call for construction which vio- 
lates a city ordinance may erect that part which is 
legally permissible and recover from the owner the 
reasonable value of the work done while refusing to 
go on with the rest of the job. This is because the 
law encourages the withdrawal from an illegal con- 
tract before the illegal act has been performed. Had 
the contractor, however, erected any part of the work 
which violated the law he could not recover for any 
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part of the work done. The courts would regard 
both contractor and owner as wrongdoers equally 
guilty and would aid neither. 

The defente that the plaintiff ought not to recover 
for benefits conferred upon the defendant because he 
is as much of a wrongdoer as the defendant will not 
prevail, however, where the plaintiff has been domi- 
nated by the defendant or belongs to a class that the 
law seeks to protect. For example, a failing debtor 
at the advice of his attorney conveys property to his 
attorney in order to defraud his creditors. Both are 
wrongdoers but the debtor has acted under the domi- 
nation of the attorney. So, altho marriage broker- 
age contracts are forbidden by law, yet one who has 
paid another money to find him a wife is regarded as 
under a species of imposition or undue influence and, 
altho a wrongdoer, may recover the money paid. 
Again, since it is more important that agents shall be 
faithful than that employers shall not engage in il- 
legal business, an agent cannot refuse to pay over 
to his principal, money which has come into the 
agent’s hands in connection with an illegal trans- 
action. 

11. Contracts void because of Statute of Frauds.— 
In general, the various so-called statutes to prevent 
frauds and perjuries provide that no contract con- 
cerning an interest in land, or for the future sale of 
goods or chattels for over $50, or for other acts not to 
be fully performed within one year, shall be valid or 
enforcible unless it is reduced to writing and signed 
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by the party to be charged or held liable upon it. 
When one has delivered property or rendered serv- 
ices to another under an oral contract, unenforcible 
because of the Statute of Frauds, the law regards it 
as unjust and inequitable for the other party to 
retain the benefit while taking advantage of the de- 
fense furnished by the Statute. The courts, there- 
fore, while refusing to enforce the oral contract, will, 
nevertheless, compel the defendant to pay for the 
benefits received by him. In the case of goods sold 
or services rendered this amounts to a practical en- 
forcement of the contract. The defendant will be 
compelled to pay the reasonable value of the goods 
or services, which is usually not far from the con- 
tract price, | 

But if the party who has partly performed his 
contract refuses to go on with it, and at the same 
time tries to exact payment for so much of the work 
as has been done from the other party who is willing 
to complete the contract, it is not deemed inequitable 
for the latter to retain the benefits and refuse to make 
payment unless and until the former completes his 
contract. The law does not discourage the perform- 
ance of contracts which do not comply with the 
Statute of Frauds but are otherwise legal. In con- 
sequence one who has partly performed such a con- 
tract must go on and complete his contract or lose 
the right to compensation for the part performance. 
Assume, for example, that Brown makes an oral 
agreement to work for Sharp for two years at $5000 
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a year. If, after he has worked six months, Sharp 
repudiates the agreement and discharges him, Brown 
can recover from Sharp the reasonable value of his 
six months’ service. But if after six months Brown 
wishes to repudiate the agreement and quit the 
employment, he can recover nothing for the work 
done. 

As has been said, the law compels the defendant 
in such cases to pay only for benefits received by him 
and not for damage suffered by the plaintiff thru his 
reliance upon the void contract. Suppose Sharp 
agrees verbally to pay Brown $5000 for a machine to 
be furnished and built in accordance with drawings 
to be supplied by Sharp, and placed upon Sharp’s 
premises. Brown furnishes the labor and materials 
and constructs the machine. At any time before the 
machine has actually come into Sharp’s possession 
he may repudiate the contract with impunity. The 
contract not being in writing it cannot be enforced 
against Sharp. And since Sharp has not received 
any benefit he has not been enriched, justly or un- 
justly, at Brown’s expense. Brown must bear the 
loss because he has been short sighted enough to rely 
upon a contract which did not comply with the 
Statute of Frauds. 

12. Benefits voluntarily conferred without con- 
tract-—It would be most unfair to require one to pay 
for a thing which he has received only because it was 
given to him. The donee, therefore, is within his 
rights in refusing to pay for the gift. When two 
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neighbors, who have been accustomed to render each 
other neighborly services without charge, have a 
disagreement it is not inequitable for either one to 
refuse to make payment for such benefits as he has 
received in the past. Nor is it inequitable for an 
orphan who has received charitable support to refuse 
payment for it when he later comes into possession 
of property. In short, one cannot recover for serv- 
ices rendered or benefits conferred unless he expected 
at the time to be paid therefor. But if he intended 
at the time to claim compensation and if he was not 
acting officiously or intermeddling, he may ordinarily 
recover for the benefits conferred, unless they were 
such as commonly are rendered without compensa- 
tion, as, for instance, emergency services In time of 
fire, flood or accident. 

The law does not permit Smith to make himself the 
creditor of Doe by paying Doe’s debts. Smith 
would be deemed an intermeddler and could not 
recover for the benefits thus officiously bestowed upon 
Doe. But if Doe borrowed Smith’s automobile to 
use in bootlegging and it was seized and sold by the 
government, and Smith, in order to save it, bought it 
in at the sale, he could recover from Doe the amount 
he had been compelled to pay to save his property. 
The law regards such payments as made by compul- 
sion. It is this rule which enables a mortgagee who, 
to protect his rights, pays taxes upon the mortgaged 
property, to recover from the owner the amount so 
paid. So also when Smith becomes surety for Doe 
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and in consequence is forced to pay Doe’s debt, the 
law imposes upon Doe the obligation to indemnify 
Smith. Moreover, if Brown was also a surety for 
Doe for the same debt, the law lays upon Brown the 
obligation to contribute to Smith half the amount he 
paid out, so that each surety shall bear his share of 
the loss. 
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Distinguish between crime and tort; contract and quasi- 
contract. State the two elements necessary for a quasi- 
contractual obligation. 

State what principle was brought out in the case of the Boston 
Ice Company vs. Potter. 

Explain the law in regard to mistake as to a material fact, 
and mistake as to the law, from the standpoint of its effect on 
the rights of the parties in an agreement. 

Discuss the enforcibility of illegal contracts. 

In cases of benefits voluntarily conferred, tell what the rul- 
ing is with regard to payment therefor. 
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definite, and promises, 27; In- 
definite as to price, services or 
goods, 29; Implied from acts or 
conduct, 29; Termination of be- 
fore acceptance, 30; Termina- 
tion of by rejection, 32; Rejec- 
tion of by mail or tclegraph, 32; 
Revocation of, 33; Revocation of 
by advertisement, 34; Revocation 
of to pay for acts, 34; Tcrmina- 
tion of by death or insanity, 35; 
When irrevocable, 36; Acceptance 
of, 38; Acceptance must not mod- 


ify, 39 


250; Uniform partnership law and, 
251; Sharing in profits not al-- 
ways, 252; Firm capital and, 253; 
Property of, 253; Real cstate and, 
254; Scope of busincss, 262; 
Rights of firm creditors, 269; 
Dissolution of, 271; Limited, 274 


Performance, 


Condition in contracts in general, 
72; Express conditions of prom- 
isor, 73; Conditions implied in 
fact, 73; Conditions implied in 
law, 74; Prevented by promisor, 
75; Waiver of, 76; Waiver be- 
fore time for, 76; Waiver after 
breach of condition, 77; Condi- 
tions in sales of goods, 78; Of 
contract, illustrations of, 79; 
Conditions requiring architects 
certificates, 80; Conditions as to 
time of payment of debt, 81; Sub- 
stantial, 81; Conditions implied 
by law in bilateral contracts, 82; 
Failure relieves other party from, 
83; When order is not indicated, 
84; Concurrent conditions, 84; 
Tender, readiness and , willingness, 
85; Impossibility of, not due to 
plaintiff, 86; Part or substantial, 
87; Time of, 88; Contracts of 
sale, 89; Severable or divisible 
contracts, 90; Effect of prospec- 
tive unwillingness or inability to 
perform, 91 
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Personal Property, 
Disunguished from real property, 


290; Aspects of, 316; Posses- 
sion and ownership, 316; Lost 
property, 317; Lost chattels found 
on private land, 317; Misplaced 
chattels, 318; Adverse possession, 
321; Accession, 321; Confusion, 
322; Voluntary transfer of title 
to chattels, 323; Common Law 
liens on chattels, 323; Artisans’ 
liens, 324; Warehousemen’s liens, 
324; General or commercial liens, 
325 


Principal, Agent and Third Persons, 
Obligation of principal to agent, 226; 


Real estate brokers’ commissions, 
227; Effect of revocation of 
agency on compensation, 227; 
Discharge of real estate brokers, 
228; Compensation -where agent 
acts for both sides, 229; MIl- 
logal services, 230; Reimburse- 
ments and indemnity, 231; Ob- 
ligations of agent to principal, 
232-234; Delegation of author- 
ity by agents to others, 234; Sub- 
agents, 235; Liability of gratui- 
tous agents, 236; Liability of prin- 
cipal to third persons, 237; Gen- 
eral managers or general agents, 
238; Agents, authority to sell, 
238; Agents authority to buy, 239; 
Rights and liabilities of undis- 
closed principal, 241; Agents 
misrepresentation, 242; Excep- 
tions to doctrine of undisclosed 
principal, 243; Notice to agent is 
notice to principal, 244 


Quasi-Contractual Obligations, 
Nature of, 240-343; When obliga- 


tion arises, 345; Mistake in, 343; 
Mistake as to existence of contract, 
344; Mistake as to identity of 
dealer, 345; Mistake as to sub- 
ject of contract, 347; Mistake as 
to material fact, 348; Mistake of 
law, 350; Retaining benefits with- 
out making compensation, 350; 
Contracts void because of Statute 
of Frauds, 353; Benefits con- 
ferred without contract, 355 


Real Property, 


What it is, 289; Ownership, abso- 
lute or qualified, 292; Deeds and 
conveyances, 293; Deeds, differ- 


INDEX 


erent parts of, 294; Warranty 
deed, covenants of tille in, 295; 
Mortgages, 296-298; Improve- 
ments on by mortgages, 298; 
Rights and obligations of mort- 
gagor, 299; Equitable mortgages, 
300; Illegal mortgages, 301; As- 
sumption of mortgage by purchaser 
of property, 302; Foreclosure of 
mortgages, 304; Leases, 307; 
Tenancies from year to year and 
month to month, 309; Tenancies 
at will, 811; Tenancies under 
void parol lease, 311; Covenants 
in leases, 812; Waste to, 313; Sur- 
render of leases, 314; Possession 
of tenant and bailer, 319 


Rescission, 
By parol, 101; For breach of con- 
tract, 106 


Rewards, 26 


Sales, 

Contracts distinguished from work 
and labor contracts, 180; Ac- 
ceptance and receipt of part of 
goods, 182; Part payment under 
Statute of Frauds, 183; Memo- 
randum in writing, 184; Delivery 
and payment of price, 186; Ex- 
amination of goods by buyer, 189; 
By persons without title, 193; 
Conditional, 193; With retention 
of possession by sellers, 194; War- 
ranties, 195-200; By sample, 200; 
Merchantability, 200 

Sales and Executory Contracts to Sell, 
What they involve, 179 
‘*Sales of Goods’’ 

What is included in term, 181 
Satisfaction, 

Requisites of, 103 
Satisfaction, Attempted, 

Of disputed claims by check, 103 
Specialities, 66 
Spendthrift Trust, 328 
Statute of Frauds, 

Relation to contract, 66; Origin of, 
67; Application of, 67; Contracts - 
not to be performed within a 
year, 68; As applied to contracts 
for indefinite periods, 68; Assign- 
ment of leases under, 99; Pro- 
visions of the statute, 178; Ap- 
plied to sales and contracts to sell, 
180; Suretyship and guarantee, 
287; Applicable to land or real 
property, 290; Contracts void be- 
cause of, 3538 
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Statute of Limitations, 121; 351 
Stock Certificates, 174-176 
Suretyship and Guarantee, 

What constitutes, 276; Contract be- 
tween creditor and surety, 277; 
Defenses of debtor, effect on 
surety’s contract, 277; Discharge 
of surety by payment of debt, 
278; Extension of time by cred- 
itor discharges surety, 279; Res- 
ervation of right to hold surety 
prevents his discharge, 280; Sur- 
render of collateral security dis- 
eharges surety, 280; Variation of 
debtor’s contract, effect of, 282; 
Tender of payment and rejection 


of surety, contribution, 286; Con- 
tribution between sureties 287 


Trade Acceptances, 176 
Trustee, 
See Fiduciaries 


Uniform Partnership Law, 251-254; 
270 

Uniform Sales Act, 180; 189 

Unwritten Law, 14 


Warehouse Receipts, 176 
Warranties, 
Express, in sales, 195; Obvious de- 


by creditor, 283; Failure of cred- 
itor to sue debtor, 284; Notice to 
surety of debtor’s default, 284; 
Fraud or duress by debtor or 
creditor to surety, 284; Termina- 
tion of contract, 285; Rights of 
surety, reimbursement, 286; Rights 


fects, inspection, 195; Implied 
warranty of title, 196; Implied 
warranty of quality, 197-199; Not 
broken when buyer gets what he 
contracted for, 199; Food sold for 
immediate consumption by dealer 
is fit, 200 
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